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One More Time About Arbitral Challenges in Investor-State Arbitration: 

Overly Broad Challenges and the Boundaries of Responsible Conduct 

 

In the ISDS context, the arbitral challenge mechanism serves an important sanctioning function to 

ensure arbitral independence and impartiality. Both investors and states frequently take advantage 

of this mechanism. For example, in Landesbank Baden-Württemberg and others v Kingdom of 

Spain, Spain challenged all tribunal members twice.1 In ConocoPhillips Petrozuata BV and others 

v Venezuela, the investors contested Yves Fortier’s appointment as an arbitrator six times without 

any success.2 In the Vattenfall case, Germany sought disqualification of all tribunal members 

twice.3  

Frequent challenges throughout the proceedings can significantly delay the adjudicatory 

process.q Under some arbitration rules, the reason for it is structural i.e., the adjudicatory authority 

(i.e., the unchallenged co-arbitrators, the Chair of the ICSID Administrative Council or a third 

party appointed to adjudicate a challenge) must stay the proceedings to adjudicate a challenge. 

Under the ICSID Convention, the Chair of the Administrative Council can also request a 

recommendation from a third party prior to rendering a decision. This factor can contribute to the 

prolongation of the process and increase the total costs. Arbitral practice shows that unjustified 

prolongation of the arbitration process and associated costs are problematic for both claimants and 

respondents. 

Further, repeated challenges in the same proceedings can force some arbitrators to resign, 

depriving a party of their first choice of arbitrator. Baker and Greenwood confirm that “challenges 

can be a cost-effective way to ensure an expensive delay” or even a tool to force the challenged 

arbitrator to resign.4 Other scholars also suggest that disputing parties can use challenges to address 

procedural decisions they dislike.5 Fernando Mantilla-Serrano attributed such conduct to the 
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pressure legal teams face from their clients “for immediate corrective action in the face of 

arbitrators' procedural decisions against which there is no recourse”.6 

Of course, if the challenges raise serious allegations, the delays may be warranted to 

guarantee the integrity of the process. The challenges, however, can become particularly 

problematic if the parties bring them for tactical reasons7 and include overly broad allegations or 

far-fetched speculations. Some participants in the ISDS reform process, which runs under the 

UNCITRAL umbrella, echoed this concern. For example, during the Arbitral Code of Conduct 

development, the Swiss Arbitration Association (SAA) suggested that an overly expansive 

formulation of the disclosure standard could lead to “meritless” challenges.8 Furthermore, in its 

submissions, a party responding to the challenge sometimes labels the challenge “frivolous”, 

“vexatious”, and even “abuse of process”.  

In this context, I pose three sets of questions. First, what does the existing arbitral practice 

tell us about distinguishing between meritless challenges and those that genuinely address arbitral 

misconduct? Is such a distinction meaningful from a conceptual standpoint? How can the ISDS 

participants (states, arbitration institutions, and investors alike) address a problem of 

unsubstantiated challenges, particularly in reforming ISDS and the applicable rules on professional 

conduct? Second, can rules on professional responsibility (legal ethics) meaningfully limit such 

challenges? If so, what are they? What are the implications of the frequent challenges for the ISDS 

system? Finally, how can we rationalize the relative popularity of arbitral challenges in the ISDS 

context? In my guest lecture, I examine these issues in light of the ongoing investment arbitration 

reform under the auspices of UNCITRAL Working Group III.  
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