
Introduction

Themodern state is built upon the principle that political power belongs to
the people. Yet this principle has no uniform meaning. The very institu-
tional structure of the modern state testifies to the plurality of under-
standings about the meaning, extent and implications of popular power.
A quick look at modern European states reveals how each of their institu-
tions is based upon a specific way of understanding and framing the power
of the people. More strikingly, even within a single institution different
conceptions of the people’s power play out simultaneously. As an example,
it may suffice to think about how different the principle of popular power
looks when invoked to justify the role of legislative assemblies and that of
constitutional courts. The first institution is considered the forum where
popular concerns and interests are elaborated, compromised upon and
transformed into law by representatives. The second, by contrast, is
thought of as the ultimate guarantee of the respect of the people’s founding
will as expressed in the constitution against the legislative assembly. Both
refer directly to the people as the ultimate source of authority, but they
frame their power in very different ways. One is the power to make laws
through representatives; the other is the power to trump laws made by
representatives in the name of a higher expression of the people’s will.
Another example is the coexistence of multiple conceptions of popular

power within a single institution, such as an electoral law. Electoral laws
often are a mix of proportional and majoritarian systems. Although this
combination normally responds to the need to guarantee stability and
governability, the two elements enshrine different understandings of
what the power of the people is and how it is to be identified. On the
one hand, it is considered to be mirrored in the exact collection of individual
preferences. This corresponds to strictly proportional electoral systems.1

1 On the logic and history of proportional representation, see G. Conti, Parliament the Mirror of the
Nation (Cambridge: Cambridge University Press, 2019).
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On the other hand, majoritarian systems conceive of popular power as an
aggregate which is equivalent to the opinion to the majority. When the two
systems are combined, as in most European electoral laws, two understand-
ings of popular power coexist. As for the previous example, these are not
necessarily mutually exclusive. Often, they have a common rationale and are
organised in such a way as to form a coherent institutional structure. But
when taken singularly, they point toward the multiplicity of understandings
of popular power underpinning the state and its institutions.
Yet there are cases in which these multiple conceptualisations of popular

power clash at both practical and theoretical levels. This happens when
different institutions put forward competing claims to embody the will of
the people, as in the case of constitutional courts judging the legitimacy of
a referendum’s result. Or when a system in which the parliament is the
privileged forum for the elaboration of the popular will calls for
a referendum. What is to be considered the faithful expression of the
power of the people in these cases – the decision expressed in the constitu-
tion, that taken by the parliament or the people’s answer to a yes or no
question? The first two options suggest that popular power is never
immediately present but is formed through the mediation of either
a constitutional text or a representative assembly. By contrast, the second
option is based on the idea that popular will coincides with the people’s
direct expression of their individual preferences. This tension not only
plays out at an institutional level but also is reflected in theoretical and
intellectual debates.
Very often we find ourselves invoking the principle of popular power

through different concepts at the same time, such as, the different varia-
tions of sovereignty – national, popular and parliamentary, to name just
a few. As in the previous examples, the use of these ideas to account for the
content and implications of the principle of popular power is not always
consistent. It happens that the idea of popular sovereignty is mobilised to
defend the result of a parliamentary decision as well as that of
a referendum. At the same time, we often have recourse to the idea of
national sovereignty to defend the supremacy of the parliament as well as to
uphold the independence of the people’s will in the international arena.
Alongside these expressions of popular authority, the idea of constituent
power is invoked to justify constitutional courts as well as to point at the
power of the people to overthrow the entire constitutional structure in
revolutionary moments. How are we to make sense of this multiplicity of
conceptualisations of the principle of popular power? How do they struc-
ture, explain and justify the institutional systems in which we live? Does
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their coexistence tell us something about the way in which we negotiate the
form, role and extent of popular power in the modern state?
This book is an attempt to contribute an answer to some of these

questions. It aims to shed light on the role that constituent power plays
in articulating the meaning and implications of the principle of popular
power. To do so, the book analyses some key moments in the history of the
idea. These moments demonstrate that no single meaning can be attached
to the notion of constituent power, rather its sense has changed over time
in relation to given historical circumstances. The latter in turn, suggest that
any time the language of constituent power has been theorised it was to
offer a conceptualisation of popular power alternative to contemporary
understandings of sovereignty. The result is a story that portrays constitu-
ent power as one amongst other ways of framing the principle of popular
power over time. As such, it was – and still is – used to make sense of the
people’s relationship to their political power and to the institutions meant
to embody it.

Constituent Power

In mid-2000s, Martin Loughlin and Neil Walker, invited scholars
from different disciplines, national cultures and ideological orienta-
tions to contribute to the debate about the origins and relevance of the
idea of constituent power for modern constitutional politics.2

Together they influentially asserted that the main interest in studying
constituent power lies in its capacity to solve the paradox of constitu-
tionalism. The paradox touches upon the very possibility of the
exercise of popular power. The idea that the modern state is based
upon a paradox derives from the fact that ‘the power [the people]
possess, it would appear, can only be exercised through constitutional
forms already established or in the process of being established’.3 This
paradox captures a widespread concern for the actual sense of the
principle of popular power, raising the question of how, if at all, it
can factually be realised. The tension between what might look like an
aspirational principle and its realisation is indeed the motivation
behind most of the thinking about constituent power, both historical

2 M. Loughlin and N. Walker (eds), The Paradox of Constitutionalism: Constituent Power and
Constitutional Form (Oxford: Oxford University Press, 2008).

3 Ibid., p. 1.
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and contemporary. Thinkers as distant as the Abbé Sieyès during the
French Revolution and Antonio Negri today rely on the notion of
constituent power to think about who the people are, what their power
entails and how it can be institutionally exercised. Constituent power is
thus mobilised to question the role played by the people in the founda-
tion of the modern state, the working of the legal-political system and the
criteria to assess its legitimacy over time, as well as the eventuality of its
overthrowing in revolutionary events. What changes is the answer that
constituent power is meant to offer to this series of questions and hence
the type of solution to the paradox that it supposedly provides.
Currently, three main types of answer appear to have gained traction.

They bring with themselves not only different approaches to the paradox
but also different ways of engaging with the idea and its history. One
answer completely rejects the paradox, arguing that it arises from a series of
mistaken assumptions about the theory and practice of constitution-
making. Another tends to see in constituent power an instrument to
reinvigorate the democratic meaning of the principle of popular sover-
eignty within the constitutional state. The last set of answers sees in
constituent power a way to frame sovereignty in terms of the power the
people have to act beyond and against the state. Yet all answers tend to
present the idea of constituent power as the correct interpretation of the
phenomenon ‘popular power’. To ground this claim, they rely on the
history of the idea, as this is supposed to offer evidence of both the meaning
and the practice of constituent power. In addition, they often strengthen
their point by discussing their understanding of constituent power in
relation to given interpretations of sovereignty. As the following para-
graphs will demonstrate, these similarities among otherwise different
accounts of constituent power mark what distinguishes my book from
current scholarship on the subject. While contemporary debates focus on
the possibility of finding the correct meaning and use of the idea, I ask what
is the distinct contribution that the notion of constituent power brings to
the negotiation and systematisation of the principle of popular power.
The first answer to the paradox has mostly been developed by

Andrew Arato, who has devoted much of his career to distinguishing
the idea of constituent power from ‘a unitary, embodied popular
sovereignty’.4 According to his view, the paradox of constitutionalism
derives from the systematic misinterpretation of a constellation of
concepts connected to the idea of constituent power. These are the

4 A. Arato,The Adventures of the Constituent Power (Cambridge: Cambridge University Press, 2017), p. 1.
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concepts of constitution, when understood as a merely formal legal
text; legitimacy, when considered to be independent from the proce-
dures of constitution-making; and sovereignty, any time this is taken to
be embodied in a single unified decision maker. The result of this series
of misinterpretations is what Arato calls the model of ‘sovereign con-
stitution-making’.5 In this model, constituent power is ‘a constitution-
ally unbound, sovereign constituent power, institutionalised in an
organ of government, that at the time of this making unites in itself
all of the formal powers of the state, a process that is legitimated by
reference to supposedly unified, pre-existing popular sovereignty’.6

This vision of constituent power is, in Arato’s view, problematic on
many different levels. To start with, it is dangerous. Constituent power
is indeed presented as unlimited, in that it is able to ‘create any
logically and empirically possible form of government and system of
laws’.7 In addition, it is always exercised by an organ that claims to
embody the totality of the people. The combination of the unlimited
nature of the sovereign constituent power and its association to the
people as a whole is likely to result, in Arato’s view, in dictatorship.
This is because it makes the self-perpetuation of the organ representing
the totality of the people possible both theoretically and empirically.8

Second, the sovereign theory of constitution-making is logically impos-
sible and, as such, leads to the paradox mentioned by Loughlin. This is
because it posits the people as the antecedent source of sovereign power
and authority, thus falling into the trap of postulating the existence of
an already formed and organised people before a constitution comes
into place to organise it. Sovereign constitution-making is thus a theory
aimed at disguising the unlimited power exercised by the constitution-
making organ through the appeal to ‘the people’, which, for Arato, is
but an instrumental fiction. To buy into the idea of a paradox is thus to
fall prey to this ideological construct, which portrays constituent power
as the normless, unlimited and unified source of all constitutions.
By contrast, Arato suggests an alternative: this is called post-sovereign

constitution-making and requires adopting a different account of con-
stituent power, one that is separate from the sovereign paradigm.
According to Arato, post-sovereign constituent power has a long and
distinguished history. Its traces can be found in the political practices of
the English, French and American Revolutions, as well as in the political
thought of Sieyès, some nineteenth-century French theorists of the state

5 Cf. ibid., chapter 1. 6 Ibid., p. 31. 7 Ibid., p. 34. 8 Ibid., p. 35.
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and Arendt.9 Its fundamental pillars are the rejection of unitary under-
standings of sovereignty in favour of a multi-level concept of constituent
power and a multi-stage practice of constitution-making. This only takes
place when the plurality of groups comprising ‘the people’ is invited to
write the constitution by participating in a variety of settings, including
round tables and other formats of collective constitution-making. The
necessary consequence of this approach is that no single organ of the state
can be said to embody the totality of the constituent power and that the
exercise of the latter is necessarily limited by a set of procedures ‘justified
by reference to their own discursively justifiable principles’.10 In this way,
Arato reintroduces norms and procedures into the process of constitu-
tion-making which, in turn, offer what he believes to be a vision of
constituent power that is both empirically closer to reality and norma-
tively more desirable than the sovereign paradigm. It is closer to the
reality of popular power because all empirical evidence of its practice
demonstrates it to be bound by some sorts of procedures. In addition, this
is also a normatively preferable account of constituent power in that it
avoids attributing it to a unified organ and endowing it with an unlimited
power. In Arato’s terms, post-sovereign constituent power escapes the
paradox of constitutionalism while offering a truly democratic theory of
legitimate constitution-making.11

9 Arato repeatedly discusses the history of the idea; see for instance chapters 1 and 2 of A. Arato, The
Adventures of Constituent Power, and A. Arato, ‘Forms of constitution-making and theories of
democracy’, Cardozo Law Review (17) (1995), pp. 191–230. Also see part I of A. Arato, Post-sovereign
Constitution Making (Oxford: Oxford University Press, 2016).

10 Ibid., p. 36.
11 Building on the work of Arato, Melissa Williams also argues that constituent power has been

associated with sovereignty for too long. The latter, she claims, is inextricably bound to
a territorial conception of the state which is, in itself, problematic. It is thus the task of the
democratic theorist to retrieve ‘the normative core of the idea of popular sovereignty’ (p. 8).
And this is constituent power. To do so, it is necessary to reconstruct the history of the idea
which, she claims, dates further back than the French Revolution. Like Arato, Williams
suggests that constituent power needs to be considered as different from current ideas of
sovereignty. And like him, she grounds her claim by reconstructing the history of the idea. The
resulting definition of the concept is also similar to Arato’s. Yet, differently from him, she is
not entirely clear as to whether constituent power is conceptually different from sovereignty
tout court or simply different from the statist paradigm of sovereignty. If the second is the case,
then she is closer to theorists like Loughlin and Kalyvas, who are both discussed in the next
paragraphs. See M. S. Williams, ‘Deterritorializing Democratic Legitimacy’, in Archon
Fung, Sean W. D. Gray and Tomer Perry (eds.), Democratic Inclusion in a Globalized World:
The Principle of Affected Interests (Cambridge: Cambridge University Press, forthcoming). No
less, Pettit distinguishes between constituent power and sovereignty in his reconstruction of
popular power in the republican tradition, cf. P. Pettit, On the People’s Terms: A Republican
Theory and Model of Democracy (Cambridge: Cambridge University Press, 2012), pp. 285–8.
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Among the exponents of the second view of constituent power – let’s
call it the constitutional view – are thinkers who believe that the idea, if
correctly interpreted, will solve the paradox of constitutionalism. This is
because it reveals the democratic essence of popular sovereignty and
points at how it should be institutionalised in day-to-day political prac-
tices of popular participation inside the constitutional state. Within this
framework, different interpretations of constituent power’s democratic
meaning are offered. Loughlin suggests that the core of the idea is its
relational character.12 This is because constituent power describes popu-
lar power as the process through which the people’s will is transformed
into institutional structures without being either absorbed or neutralised
in their ordinary working. Constituent power construes the people’s
power as consubstantial with the institutions it constitutes. Differently
from other understandings of popular power, that treat it ‘as an existen-
tial unity preceding the formation of the constitution’, the idea of
constituent power thus ‘expresses a dialectical relation between the
nation posited for the purpose of self-constitution and the constitutional
form through which it can speak authoritatively’.13 This, in Loughlin’s
view, reveals that constituent power amounts, de facto, to the essence and
true meaning of sovereignty.
Yet no definition is offered as to what the essence and true meaning

of sovereignty is, if not through a circular reference to the idea of
constituent power. In his words, ‘real or political sovereignty . . . is
synonymous with what Sieyès called the “constituent power”’,14 which
is ‘the repository of sovereignty’.15 The result is that constituent power
is defined in terms of sovereignty, and sovereignty in terms of con-
stituent power; the two ideas are seemingly equivalent. To justify why
constituent power enshrines the real meaning of sovereignty, Loughlin
mobilises the history of the idea. Overlooking whether the term ‘con-
stituent power’ was used or not, he identifies its origins in Bodin’s
concept of real sovereignty.16 In other passages, he suggests that the
first theorisation of constituent power is in fact Machiavelli’s theory of
the balance between social forces, power and freedom, and virtù and

12 This idea was first introduced by Hans Lindhal. See H. Lindhal, ‘Constituent Power and Reflexive
Identity: Towards an Ontology of Collective Selfhood’, in M. Loughlin and N. Walker, The
Paradox of Constitutionalism, pp. 9–24.

13 M. Loughlin, Foundations of Public Law (Oxford: Oxford University Press, 2010), p. 227.
14 Ibid., p. 85.
15 M. Loughlin, The Idea of Public Law (Oxford: Oxford University Press, 2004), p. 90.
16 M. Loughlin, ‘The Concept of Constituent Power’, European Journal of Political Theory 13(2) (2014),

pp. 218–37, p. 220.
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fortuna.17 Successively, constituent power appears also in Hobbes’ and
Rousseau’s theories of sovereignty. They both recognise the people’s
constituent power – what they call sovereignty – but then constrain it
in favour of the constituted order in Hobbes’ case or of the abstract
notion of general will in Rousseau’s.18 The idea found a completely
satisfactory theorisation only in the reflections of the American found-
ing fathers, the revolutionary thought of Sieyès and, to a lesser extent,
Condorcet in France. These are the theorisations of constituent power
able to solve the paradox mentioned earlier. Yet their meaning is
defined once more in terms of sovereignty. Constituent power and
sovereignty both are ‘the essence of the modern state . . . the name
given to express the quality of the political relationship that is formed
between the state and the people’.19

It is not just Loughlin who presents the two ideas, constituent power
and sovereignty, as synonyms. Andreas Kalyvas too deploys them in pair
but uses constituent power to distinguish the ‘good’ understanding of
sovereignty from other biased interpretations of the same idea. These
coincide with the theory of sovereignty as command.20 The latter comes
from Bodin’s doctrine of sovereignty as ‘the highest power of
command’21 and is structured around a vertical relation between the
ruler and the ruled, where the power to command is absolute, personi-
fied and unitary.22 As influential as this theory has been, it can and
should be contrasted by relying on alternative accounts of sovereignty,
such as those channelled through the idea of constituent power. This
idea illustrates a completely different way of thinking about popular
sovereignty, one that puts the emphasis on the people’s collective
authority. In his words:

[T]he conceptual history of constituent power speaks directly against this
grand narrative of command and subjection. It illuminates important but

17 Loughlin, The Idea of Public Law, ch. 6. Miguel Vatter also argues that the most important
theorisation of constituent power is to be found in Machiavelli and especially in his ideas of
originary repetition and of democracy as resistance to sovereign rule. Cf. Miguel Vatter, ‘Legality
and resistance: Arendt and Negri on constituent power’, Kairos (20) (2002), pp. 191–230. This
resonates with arguments put forward by Antonio Negri, on whichmore will be said in the following
paragraphs.

18 Loughlin offers different versions of constituent power’s history, but they all follow the same general
path. See M. Loughlin, The Idea of Public Law, ch. 6, andM. Loughlin and N.Walker, The Paradox
of Constitutionalism, ch. 2.

19 M. Loughlin, The Idea of Public Law, p. 83.
20 A. Kalyvas, ‘Popular Sovereignty, Democracy and the Constituent Power’, Constellations 12(2)

(2005), pp. 223–44, p. 225.
21 A. Kalyvas, ‘Constituent power’, Political Concepts Issue 3 (2012), p. 2. 22 Ibid., p. 1.
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neglected dimensions of the democratic experience and discloses another
understanding of sovereignty . . . not only historically prior but also analy-
tically distinct from the regal paradigm, opposed and antagonistic to it: the
power of the people to constitute.23

The history of this alternative sovereignty-as-constituent power is found in
the Roman republican tradition, in the thought of Marsilius of Padua and
of the Monarchomachs, the American founding fathers and Sieyès,
Lafayette and Condorcet, to eventually arrive at twentieth-century anti-
colonial independence movements. Kalyvas’ story of sovereignty-as-
constituent power is tightly connected to theories of direct democracy,
resistance and revolution. It is the modern version of ancient practices of
direct sovereignty, ‘a more sophisticated restatement of the old, funda-
mental democratic principle of self-government and self-determination’.24

As such, constituent power allows Kalyvas to solve the paradox of consti-
tutionalism by rejecting wrong understandings of sovereignty as command
and substituting for them accounts of sovereignty as collective self-
government. Once more, constituent power is presented as historically
and conceptually paired with the idea of sovereignty, in its more demo-
cratic iterations. This is evident in that, for Kalyvas, the birth of ‘the
modern doctrine of popular sovereignty coincides with the conceptual
advent of constituent power’, and ‘constituent power and modern democ-
racy are associated from the beginning with the idiom of popular
sovereignty’.25

Loughlin and Kalyvas are but two examples of a much wider trend that
spans well beyond academia to also embrace the world of radical public
intellectuals and activists. It is indeed not uncommon to find thinkers
associated with social movements claim that constituent power is the only
truly revolutionary understanding of the sovereignty of the people. Yet the
pay-off of this claim is substantially different from the one offered by
Loughlin and Kalyvas, or even by Arato, and, as a consequence, is here
presented as a distinct set of answers to the paradox of constitutionalism.
Granted the relevant differences, Arato, Loughlin and Kalyvas conceive of
constituent power as a force active within and alongside the state. By
contrast, radical theorists and public intellectuals tend to see in constituent
power a conceptualisation of popular power that should not and cannot be
institutionalised within the strictures of the constitutional state. This
position adds up to what I’ve called the third answer to the paradox of

23 Ibid., p. 2. 24 A. Kalyvas, ‘Popular sovereignty, democracy and the constituent power’, p. 238.
25 Ibid.
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constitutionalism. It is largely inspired by Antonio Negri’s depiction of
constituent power as pure politics irreducible to any constituted order.
In Negri’s terms, before being a concept, constituent power is an

immanent reality, a praxis. Its defining features are its being self-
founding, unlimited in both time and space and expressing pure strength,
as opposed to institutionalised power. These features of constituent power
make it the ‘true sense of democracy’,26 insofar as democracy is understood
as a form of absolute government. Like constituent power, democracy
cannot be created from the outside, it is self-founding, its temporality
cannot be limited or constrained, and it expresses itself spontaneously,
through strength as opposed to power. It thus is absolute and, as such, it is in
a relation of necessary tension with the constitutional state.While the latter
is founded on the principle of the limitation and institutionalisation of
power, democracy is the pure, unlimited and immanent expression of the
constituent power. It is a form of absolute government that, however,
never becomes totalitarian.27

It seems to follow, for Negri, that constituent power is the revolution
itself, in that – like democracy – it resists not only the constitutional state but
also all forms of constituted politics. It thus becomes clear why, for Negri,
the concept of constituent power cannot be but ‘the concept of a crisis’.28

This is because, by conceiving of popular power through the language of
constituent power, key concepts of the liberal constitutional states are
necessarily challenged. These are constitutionalism, the organisation of the
constituted order, political representation and sovereignty.29 In opposition
to all these concepts, constituent power opens ‘the door through which the
multitude’s democratic will (and consequently the social question) has
entered the political system – destroying constitutionalism or in any case
significantly weakening it’.30 This, Negri maintains, is evident in the history
of both the theory and praxis of constituent power. The first runs through
the works ofMachiavelli, Spinoza andMarx; the second is best evident in the
English, American, French and Russian Revolutions, passing through the
fundamental experience of the Paris Commune. What both the theory and
the praxis of constituent power reveal is thus the key to the realisation of
democracy in modernity: the shattering of all attempts to constitutionalise
the multitude’s will through sovereignty and to annihilate strength by
transforming it into power. Hence, Negri’s response to the paradox of

26 M. Vatter, ‘Legality and resistance: Arendt and Negri on constituent power’, p. 209.
27 Cf. Negri, Insurgencies: Constituent Power and the Modern State, p. 2 and p. 21. 28 Ibid., p. 2.
29 Ibid., p. 22. 30 Ibid., p. 21.
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constitutionalism is to advocate for the permanence and immanence of the
constituent power of the people.
Negri’s understanding of constituent power influenced contemporary

radical theorists as well as activists, who rely on constituent power to
negotiate the multitude’s direct and unlimited involvement in politics.
Yet, differently from Negri, they conceptualise constituent power as the
essence of popular sovereignty, which needs to be rescued from traditional
accounts of state sovereignty. These are indeed to be rejected because they
rely on sharp distinctions between politics and law, sovereignty and its
exercise, ordinary and extraordinary politics. These rigid distinctions are
the backbone of the modern state and, as such, should be abolished. They
not only restrain popular power but also are part of an attempt to sanitise
society from conflict, plurality and, ultimately, politics.31

By contrast, constituent power offers a language to frame the sovereign
power of the people that avoids reducing it to voting practices and to their
institutionalisation within the constitutional state. In Del Lucchese’s
account, this new language is best exemplified in Machiavelli’s and
Spinoza’s theories of constituent power. They conceived of the people’s
power as ‘a never-ending process of auto-organisation of the multitude
against the Hobbesian idea of the people’.32 Other theorists argue that the
multitude is ‘an “unformed constituent power” capable of bringing back
the condition of possibility of the modern idea of popular sovereignty’.33

This, it is claimed, is importantly different from the Hobbesian interpreta-
tion of popular power. In fact, it ‘arose in opposition to sovereignty in [the]
Hobbesian sense and continues to be in a gaming relationship to it’.34

These radical and activist accounts of constituent power are thus meant to
offer an immanent conceptualisation of the principle of popular power.
More than an instituting power, the revolutionary constituent power is the
spontaneous capacity to resist and subvert existing legal political orders at
both the national and international level. Yet, as much as in Kalyvas’s and
Loughlin’s cases, this revolutionary constituent power is equated to a given
historical account of sovereignty and dissociated from other understand-
ings of the same idea, variably defined but all ascribed to the Hobbesian

31 Cf. F. Del Lucchese, ‘Machiavelli and constituent power: the revolutionary foundation of modern
political thought’, European Journal of Political Theory 16(1) (2014), pp. 1–21.

32 Ibid., p. 5.
33 U. Mattei and S. Bailey, ‘Social movements as constituent power: the Italian struggle for the

commons’, Indiana Journal of Global Legal Studies 20(2) (2013), pp. 965–1013, p. 974.
34 J. Tully, ‘The imperialism of modern constitutional democracy’, in M. Loughlin and N. Walker,

The Paradox of Constitutionalism, p. 322.
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tradition. The result is that constituent power is associated with a certain
definition of sovereignty and is distinguished from others via the use of
the history, but it is unclear what constituent power specifically means,
besides an alternative and non-mainstream understanding of
sovereignty.35

The reliance on the notion of constituent power to define the people’s
political power is thus common to all approaches. They use it to redefine
popular power in different ways, but, interestingly, each account of con-
stituent power is presented as the correct conceptualisation of the power of
the people. This is worth considering further for three reasons.
First, in most cases the language of constituent power is collapsed into

the language of sovereignty. With the notable exceptions of Negri and
Arato, the previous paragraphs have shown that, regardless of whether
constituent power is taken to express the power the people have within the
state or the power to overthrow it, it is used to give meaning to each
thinker’s preferred account of sovereignty. Constituent power is then used
to identify the divide between a correct definition of sovereignty and other
mistaken accounts of the same idea. Although the conceptual function of

35 This quest to find the meaning of sovereignty through reference to the idea of constituent power is
not only common to the theorists analysed here but also evident in the work of other legal and social
theorists such as Jurgen Habermas, Ulrich Preuss and Jon Elster. See U. Preuss, ‘Constitutional
powermaking for the new polity: some deliberations on the relations between constituent power and
the constitution’, Cardozo Law Review (14) (1992–3), pp. 639–60; J. Elster, Securities against Misrule
(Cambridge: Cambridge University Press, 2013), pp. 218–9; J. Elster, ‘Forces and mechanisms in the
constitution-making process’, Duke Law Journal 2(45) (1995), pp. 364–96; J. Elster, ‘Arguing and
bargaining in two constituent assemblies’, University of Pennsylvania Journal of Constitutional Law
2(2) (2000), pp. 345–421. In his The Crisis of the European Union: A Response, Habermas discusses
how to transnationalise popular sovereignty and points to the need to create a pouvoir constituant
mixte, according to which the people share their constituent power with the state. This, Habermas
argues, would result in the creation of a mixed sovereignty. Yet what the ‘sovereignty’ and
‘constituent power’ elements in the ‘mixed sovereignty’ model are remains unclear because the
idea of sovereignty is defined through reference to constituent power and vice versa. We know that
both are mixed because they are shared between the people and the state, but we do not exactly know
what belongs to sovereignty and what to constituent power. See J. Habermas, The Crisis of the
European Union: A Response (Cambridge: Polity Press, 2012). This idea has then been picked up and
elaborated upon by Markus Patberg and Peter Niesen, both of whom are preoccupied with
constituent power as a way of reframing sovereignty within the European Union. See M. Patberg,
‘Challenging the masters of the treaties: emerging narratives of constituent power in the European
Union’,Global Constitutionalism, 7(2) (2018), pp. 263–93; M. Patberg, ‘A systematic justification for
the EU’s pouvoir constituant mixte: principles of constitutional politics in supranational polities’,
European Law Journal 23(6) (2017), pp. 441–53, M. Patberg, ‘Constituent power: a
discourse-theoretical solution to the conflict between openness and containment’, Constellations
24(1) (2017), pp. 51–62; P. Niesen, ‘Resistance, disobedience, or constituent power? Emerging
narratives of transnational protest’, Journal of International Political Theory 15(1) (2019); P. Niesen,
‘Reframing civil disobedience: constituent power as a language of transnational protest’, Journal of
Common Market Studies 55(2) (2017), pp. 183–92.
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this association is clear, the discrete meaning of each term remains vague
and underdetermined. Not only that: once identified, the correct inter-
pretation of sovereignty is often depicted as interchangeable with consti-
tuent power. They are considered two expressions of the same form of
popular power. But the circular way in which constituent power and
sovereignty are defined does not help clarify the terms of the relationship
between the two ideas either. In other words, it is not clear how and why
constituent power would allow any given theorist to identify the correct
definition of sovereignty and distinguish it from other mistaken accounts
of the same idea. By contrast, the question of constituent power’s distinc-
tive contribution to the negotiation of the meaning and the implications of
the principle of popular power is left open.
Second, contemporary theorists present their interpretation of consti-

tuent power as the result of an investigation into the history of the idea.
This is normally proved by reference to a variable number of historical
figures, be they Machiavelli, Sieyès or the Founding Fathers, and organised
in often-linear genealogies. Yet these genealogies presuppose that consti-
tuent power has only one meaning and that it remained consistent
throughout history. In fact, contemporary theorists tend to arrange their
genealogies working backward: they start with their own definition of
constituent power and then retrace all historical instances that fit with
the predefined reality of constituent power.36 The result is often a linear
story that limits the history of constituent power to the history of just one
interpretation of the idea, which corresponds to its initially postulated
definition. As the latter is different for every scholar, so are the genealogies
that follow. In addition, to build these genealogies, contemporary theorists
assume that it is possible to find evidence of constituent power even when
not explicitly invoked. As long as there is evidence of, for instance,
a modern theory of direct democracy, Kalyvas considers it a theory of
constituent power, regardless of whether the canonical author in question
called it popular sovereignty, pouvoir constituant or hegemony.37 This
disregard for the language of constituent power results in anachronistic
histories. As in the cases discussed earlier, often the idea of constituent
power is retraced in the political thought of Machiavelli, Marsilius of
Padua or even Aristotle. Yet none of these thinkers ever used the term

36 The degree to which this happens varies depending on the scholar. Some, most evidently Arato, are
willing to concede that the idea has also been interpreted in different ways but tend to dismiss these
alternative interpretations as either invalid or normatively undesirable.

37 This is a possibility Kalyvas discusses: see A. Kalyvas, ‘Hegemonic sovereignty: Carl Schmitt,
Antonio Gramsci and the constituent prince’, Journal of Political Ideologies 5(3) (2000), pp. 343–76.
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‘constituent power’, and it is only after several centuries that this term
made its appearance in the political vocabulary.
Because these genealogies trace the evolution of a given way of thinking

about constituent power posited ex ante, they exclude all instances in
which the language of constituent power was used but its meaning did
not correspond to the one looked for. In a similar way, they include
instances of the meaning even though this was not channelled through
the language of constituent power. As a result, these genealogies end up
tracing the historical evolution of, for instance, direct democracy but not
necessarily of constituent power. Per se, this is not a problem. Yet it
becomes problematic in the moment in which this is taken to prove the
correct meaning of constituent power. This is because the words ‘consti-
tuent power’ should be the fixed variable in this type of investigations, and
what needs to be proven is that the meaning attached to them was
consistent (or, indeed, inconsistent) in history. Yet contemporary theorists
tend to do the opposite: if they want to prove that the historical meaning of
constituent power is direct democracy, they do so by listing most theories
of direct democracy as theories of constituent power. The genealogy ends
up proving its own premise. Or, in other words, it presupposes the result
that the historical investigation is supposed to demonstrate: Kalyvas wants
to prove that the historically correct meaning of constituent power is direct
democracy and does so by retracing all the occurrences in which direct
democracy has been theorised, regardless of the words used to do so. This
genealogy certainly proves that direct democracy has a history, but it says
little about the relation between the language of constituent power and its
uses to theorise popular power. The result is that, when contemporary
theorists build genealogies for constituent power, they tend to overlook the
selectivity of their histories. In order to prove their interpretations of the
idea, they exclude instances in which a different meaning was attached to
the language of constituent power. Yet, far from proving the historical
validity of any given interpretation, this exclusion demonstrates that these
genealogies are but partial histories of only one specific meaning attributed
to the language of constituent power.
Third, each contemporary theorist presents his account of constituent

power as the correct interpretation of the idea. Although they are aware of
the existence of competing definitions of constituent power, they are not
willing to concede that each can be equally valid. Conceding this would
lead to admit that constituent power is but a language, to which different
meanings can be attached. By contrast, most contemporary debates on
constituent power are presented as attempts to find the correct definition
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of constituent power, among the different interpretations available. The
reason why these debates are framed as quests for the correct meaning of
constituent power is that it is perceived to be, first and foremost, a reality
that exists out there in the world, a series of political practices to be
observed and described. Surely, if it refers to a discrete and observable
political phenomenon, the idea of constituent power cannot be defined in
just any way. On the contrary, any meaning associated to constituent
power needs to be proved right, in the sense of being confronted with
the reality it refers to. And this is precisely where the third problem comes
in, because, to prove their account of constituent power right, theorists
variously refer to two types of reality of constituent power: the history of
political thought and actual political practices. On the one hand, claims
about the validity of given accounts of constituent power are advanced by
arguing that they are consistent with how the idea was theorised in the
history of political thought. As seen in the previous paragraphs, almost all
contemporary theorists support this claim by reference to partial and
selective genealogies.38 The underlying assumption is that the existence
of a given interpretation of the idea in the history of political thought can
prove the interpretation to be a valid description of the phenomenon it
refers to. This assumption is derived from the confusion between two
different levels of the ‘reality’ of constituent power: one as an idea within
the historical canon; and the other as a practice that can supposedly be
observed empirically. It follows that, if the idea is proven to exist within the
historical canon, this proves its validity as a description of the political
practice. The historical meaning of constituent power thus becomes the
correct theorisation of the reality of popular power. This is problematic
because, as discussed, there is no single meaning of constituent power to be
detected in history. Further, it is dubious whether the existence of an idea
in the historical canon can tell us anything about the existence of the
corresponding sociopolitical practices.
On the other hand, the validity of contemporary accounts of constituent

power is also defended by reference to actual political practices, supposedly
manifesting the reality of the popular exercise of constituent power. Yet
this is often done circularly. Any given account of constituent power is
proved right by showing that it fits with a given observable political
practice, but whether what people do at the political level is the expression

38 A partial exception to this is Arato, who does create genealogies for what he takes to be the correct
definition of the idea but who is also willing to discuss alternative interpretations, albeit dismissing
them as misinterpretations.
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of their constituent power is not a conclusion one can self-evidently draw
from the mere observation of their acts. The latter, per se, are ambiguous
and can be interpreted in manifold ways. The storming of the Bastille, for
instance, can be and has been interpreted as an instance of constituent
power but also of popular and national sovereignty, to name just a few
options. The variety of accounts of popular power that one can attach to
a single phenomenon suggests that the latter does not self-evidently point
to one or the other. Even more so, it cannot point to one specific definition
of constituent power. By contrast, whether an empirical case of popular
exercise of power is described as an instance of constituent power or not
depends on the definition of constituent power one works with.
Constituent power is, in other words, in the eyes of the beholder and
not, as some seem to believe, a positive reality from which one can
straightforwardly abstract a concept. This is the reason why proving an
account of constituent power right by reference to the alleged reality of the
practice of constituent power is circular: what counts as a real political
practice of constituent power is selected according to the intuitions we
have about the meaning of the idea of constituent power. In other words,
the fact that, as Kalyvas claims, the meaning of constituent power is direct
democracy because when people assemble they exercise constituent power
is not a proof of the validity of his definition of constituent power as direct
democracy.
From the discussion of the three issues incurred by most contemporary

theories, it follows that they struggle to offer a clear conceptual account of
what constituent power means – or many insights into its history. And,
more importantly, they leave the original question of constituent power’s
distinctive contribution to our thinking about the meaning and implica-
tions of the principle of popular power open.

History

At the beginning of this Introduction, I argued that the main goal of the
book is to help contribute some clarity to the way in which we negotiate the
role and the power the people have – or should have – in the state. Essential
to this enterprise is the possibility of saying something about the concep-
tual apparatus and the language we use to carry on this negotiation. To do
so, I adopt a historical approach, that distinguishes itself from the histories
discussed earlier in several regards.
To start, it is not a history of the idea but a history of uses of the language

of constituent power. It does not posit a definition of the term and retrace
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its occurrences in history but starts with the first uses of the very words
‘constituent power’ and follows their historical trajectories. The pay-off of
this approach is that it is only by looking at the language of constituent
power, as opposed to the idea, that it is possible to retrace the changing
meaning, role and implications that different thinkers, at different times,
have attributed to the notion of the people’s constituent power. It is
precisely because I do not presuppose a given meaning intrinsic to the
idea that I will be in the condition to analyse how constituent power has
been used, in different moments, to advance different interpretations of
the principle of popular power. This, in turn, implies that mine is not
a consistent, teleological interpretation of the idea’s development. Rather,
it highlights moments of rupture, when the meaning of constituent power
has been contested and redefined.39

Moreover, I emphasise the contextual dimension behind the shifting
meaning of constituent power. To understand its transformations,
I analyse the specific contexts in which the sense of the idea was negotiated
and the implications it had in political and institutional terms. In so doing,
I put the language of constituent power in relation to the notion of
sovereignty but do not collapse them into a single understanding of the
power of the people. Sovereignty and constituent power being two distinct
languages, I take any aspect of their relationship to be an element in the
wider process of making sense of the principle of popular power and in the
assessment of its implications in terms of political practices and institu-
tional structures. Hence, the various definitions of sovereignty certainly
play an important role in this history of constituent power, yet this is not in
virtue of their being synonyms of constituent power. Rather, they are
analysed as contextual elements to which theorists of constituent power
have been relating and responding and which they have approved, emu-
lated or rejected.
This history of constituent power is structured in five moments. As such,

it is a selective history, and the five moments have been chosen according to

39 As just mentioned, I think of this book as retracing the history of the language, as opposed to the
idea, of constituent power. Hence, in this context, the difference between language and idea rests on
the fact that the latter entails a predefined meaning attached to the words ‘constituent power’,
something I want to avoid. Yet, as will become clear later on, I do use the expression ‘idea of
constituent power’ in the book.When I do so, it is because I am presenting or discussing how a given
theorist conceived of constituent power. Because the theorists analysed in the book appear to have
thought of constituent power as having a single meaning, they treated it as an idea, not as a language.
By contrast, when I use the expression ‘language of constituent power’ in the book, it is because I am
using my authorial voice and emphasising the contingency of meanings attached to the expression
‘constituent power’.
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the following criterion: they all represent some of the most significant shifts
in the meaning attributed to constituent power and, in parallel, they also
entail shifts in the institutional implications derived from any given way of
conceptualising it. Moreover, each of these five moments introduces
a partially new definition of constituent power that, even when radically
different from previous ones, is built in relation to understandings of
constituent power put forward in the previous moments. The five
moments coincide with the theory of constituent power developed by
the Abbé Sieyès during the French Revolution; the re-elaboration of the
idea by French jurists and politicians in the nineteenth century; the
political thought of Carl Schmitt in the Weimar period; the theories of
the state of mid twentieth-century jurists Ernst Böckenförde, Costantino
Mortati and Georges Vedel; and the model of council democracy discussed
by Hannah Arendt.40

Sieyès and the French Revolution

The unfolding of this history of the language of constituent power starts
with Sieyès’s theory of pouvoir constituant.41 I argue that Sieyès theorised it
to introduce an understanding of popular power that is opposed to the

40 This story will not directly discuss the Founding Fathers’ reliance on the notion of constituent
power during the American Revolution. Claude Klein has maintained that the American contribu-
tion to the development of constituent power has unjustly been overlooked and that, by contrast, it
should be considered the first fully fledged instantiation of constituent power See C. Klein, Théorie
et pratique du pouvoir constituant (Paris: Presses Universitaires de France, 1994). Yet the justification
of this claim is that, for the first time in history, the American states organised themselves through
practices of constituent power. It seems to be more the practice of constitution-making and less the
theory of constituent power that is key to arguments for the primacy of the American case. Although
the relation between the theory and practice of constitution-making should not be lightly dismissed,
in this book I aim to reconstruct, in the first place, a history of the theory of constituent power, as
opposed to a history of the practice of constitution-making. The two are obviously related, and it is
difficult to separate the theoretical development of the idea from the political practices through
which it was realised. However, reasons of space constrain the breadth of the book and impose limits
on the amount of arguments, theories and historical cases it can discuss. Moreover, this bookmainly
narrates a European story. Not only are all the theorists of constituent power studied in the book
Europeans, but also, with the partial exception of Arendt, they only refer to European theories of
constituent power. Hence, the scarcity of references to the American case as well as its practice-
oriented character underpin the choice to exclude it from the present book. For an overview of
constituent power in the American case, see B. Ackermann,We the People: Foundations (Cambridge,
MA: Harvard University Press, 1993); B. Ackermann, We the People: Transformations (Cambridge,
MA: Harvard University Press: 2000); J. Frank, Constituent Moments: Enacting the People in Post-
revolutionary America (Durham, NC: Duke University Press, 2010); R. Tuck, The Sleeping Sovereign
(Cambridge: Cambridge University Press, 2016), ch. 4.

41 As mentioned, scholars in political theory tend to locate the first theories of constituent power much
earlier than the French Revolution. While I mostly find this approach anachronistic, there certainly is
evidence of earliermentions of a distinction between a power to constitute and a constituted power.One

18 Introduction

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108757119.001
Downloaded from https://www.cambridge.org/core. Pendlebury Library of Music, on 20 Oct 2020 at 11:05:42, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781108757119.001
https://www.cambridge.org/core


absolute conception of power he ascribed to the notion of sovereignty.
Although Sieyès has traditionally been considered a theorist of national
sovereignty, I suggest that this is misleading. He certainly argued that only
the nation, as a collective entity brought together by elected representa-
tives, could act in the political sphere, but he did not endow it with
sovereign power. Accordingly, I set out to demonstrate that constituent
power, although attributed to the nation and exercised via representatives,
was a conceptualisation of political power which stood as an alternative to
the idea of sovereignty.
To prove it, I first reconstruct how in 1789 the National Constituent

Assembly discussed the principle of popular power and its implications.
I present the views expressed by the supporters of the idea of national
sovereignty, who opposed the imperative mandate and promoted the
king’s veto to concentrate power in the hands of the representative assem-
bly and the monarch. I also contrast this view with the opinions of the
opposite side of the Assembly, which defended the imperative mandate,
district democracy and popular referenda as the only consistent mechan-
isms of implementation of popular sovereignty. The stark opposition
between the understandings of popular power entailed in the ideas of
national and popular sovereignty shows how far the principle of popular
power and its implications were open for discussion during the Revolution.
In this context, Sieyès purported to put forward a third understanding of
popular power able to overcome the threats that he believed derived from
both uses of the idea of sovereignty.
To make sense of Sieyès’s theory of constituent power, I take a detour to

present his broader philosophy and, specifically, the idea of liberty that
underpinned his theories of representation, social division of labour and,
ultimately, the people’s role in the political system. This shows that, for
Sieyès, individual liberty was inconsistent with theories of both national
and popular sovereignty and explains why Sieyès introduced the language
of constituent power instead. Differently from both theories of sover-
eignty, this allowed him to claim that political power lay with the people

such case is to be found in an anonymous pamphlet, probably written by Allan Ramsay, titled An Essay
on theConstitution of England and published in London in 1765 (but then republished in French in 1789),
which might have influenced Sieyès. See M. Sonenscher, Sans-culottes: An Eighteenth-century Emblem in
the French Revolution (Princeton,NJ: PrincetonUniversity Press, 2008), pp. 308–9. Similarly,Daniel Lee
reconstructs early modern theories of constituent power and finds their origins in Donellus and in the
political thought of theMonarchomachs. Yet in this book I am less concernedwith a specificmeaning or
interpretation of the power to create political orders than with the contrasting uses of the language of
constituent power to frame popular power. See D. Lee, Popular Sovereignty in Early Modern
Constitutional Thought (Oxford: Oxford University Press: 2016).
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but was limited to the authorisation of the constitution-writing process, as
carried out by elected representatives. Once the constitution has entered
into force, the people’s constituent power gives way to the constituted
order, run by representative institutions. Yet these only have a limited
power, as they can only act within the limits imposed by the people when
authorising the constitution. The outcome of this theoretical construction
is a constitutional representative government where the people who hold
the original constituent power exercise it only indirectly, while the dele-
gates who hold a derived constituted power exercise it only within limits.
I then demonstrate that, by relying on the language of constituent

power, Sieyès theorised a form of popular power able to avoid the threats
he considered inherent to ideas of national and popular sovereignty. The
first risked concentrating power in the hands of few representatives or
paralysing the country by separating power among too many competing
institutions. By contrast, popular sovereignty entailed either practices of
direct popular power, such as district democracy, legislative vetoes and
referenda, or the creation of a re-totale, as it happened during the Terror.
Both risks were inherent in the very term ‘sovereignty’, and, consequently,
the language of constituent power was the antidote to both.
The very first phase in the history of constituent power is thus marked

by the distance that, during the French Revolution, separated ideas of
sovereignty, both national and popular, from Sieyès’s pouvoir constituant:
the two notions are indeed presented by Sieyès as radically opposite. And
the analysis of this opposition lies at the foundations of the entire book. It
shows how far revolutionary debates about languages of sovereignty and
constituent power amounted to a series of negotiations about the role the
people should play in the newly established French state. The concrete
institutional elements of this negotiation, such as the bicameral structure of
the legislative power, the imperative mandate, referenda, federalism and
practices of council democracy, among others, will come up again in
subsequent discussions of constituent power. Alongside them, Sieyès’s
theory of pouvoir constituant will also be an unavoidable reference for all
other theorists of constituent power. Regardless of whether they use it, as
Sieyès did, to limit the people’s exercise of power or to expand its meaning
and scope, they all engaged with his account of pouvoir constituant.

Nineteenth-Century French Politics

The second phase of the story demonstrates that, in the nineteenth
century, French jurists such as Jean-Denis Lanjuinais, Firmin Laferrière,
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Felix Berriat-Saint-Prix and Édouard Laboulaye used the language of
constituent power in a way that was similar to Sieyès’s but for a less radical
purpose. Throughout the post-revolutionary period in France, historical
events suggested that whoever held sovereignty could use it in an unlim-
ited, absolute and arbitrary way. Theorists close to the liberal tradition
perceived this as a threat. However, they did not reject the idea of
sovereignty tout court but rather aimed to tame it by reducing it to
a symbolic depiction of political power. The language of constituent
power served precisely this purpose. Specifically, it was used by jurists
and politicians to argue that the supreme expression of sovereignty con-
sisted in the process through which the sovereign people authorises the
entry into force of the constitution.
On three different occasions, this definition of constituent power played

a role in taming sovereignty. First, during the Restoration it was used to
claim that the king could not exercise power unlimitedly. Since the people
had the supreme constituent power, the monarch only had a delegated
sovereignty, whose limits were set in the constitution and could only be
changed by the people. Second, during the July Monarchy, constituent
power was used to oppose the Parliament’s claim to be the sovereign power
and the only legitimate author of the constitution. Since constituent power
belonged to the citizens, only the people could legitimately exercise the
sovereign right to authorise the entry into force of the constitution. This
could be done either via referendum or through the election of an extra-
ordinary constituent assembly. Moreover, after the Trois Glorieuses, con-
stituent power also indicated that the people’s exercise of revolutionary
power could be neither unlimited nor spontaneous. Rather, it had to be
circumscribed to electing the constituent assembly and sanctioning its
work by voting for the constitution. Last, during the Second Republic,
the association of constituent power with sovereignty channelled the
unlimited power entailed in the idea of popular sovereignty into the safe
and limited frame of the liberal constitutional state; the power of the
republican sovereign amounted to authorising the creation of the legal
system. Beyond that, all powers were second-order powers, submitted to
the hierarchy of norms and to the rigidity of the constitution.
Once more, constituent power was used as a way of negotiating an

understanding of popular power different from that implicit in contem-
porary accounts of sovereignty. Although in nineteenth century France the
two ideas were no longer in an either/or relationship (as in Sieyès’s
complete rejection of sovereignty), they were still used to account for
different ways of framing and institutionalising popular power. While
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sovereignty was perceived as allowing uncontrolled and unlimited exercise
of power, pouvoir constituant was used to argue that the supreme authority
ultimately consisted in the people’s capacity to establish a constitutional
order.

Schmitt and the Weimar Republic

The third moment of this story corresponds to Carl Schmitt’s theory of
sovereignty as constituent power. Differently from the previous two
moments, Schmitt explicitly collapsed sovereignty and pouvoir constituant.
This might appear like a radical departure from previous theories, as the
two languages are not separated but are meant to serve the same conceptual
and political purpose. Yet, even in this case, the relationship between the
two terms is more complex than it might intuitively appear to be. As I set to
demonstrate, Schmitt did not simply associate one notion with the other.
Although he surely moved away from nineteenth-century uses of consti-
tuent power as a mechanism to tame sovereignty, he did not do so to
straightforwardly embrace existing theories of sovereignty either. Rather,
he aimed to negotiate a new meaning for the notion of sovereignty in the
context of the Weimar Republic. This new meaning had to differ from its
traditional interpretation in terms of parliamentary or popular sovereignty
and, to do so, needed a new definition: this was offered by the language of
constituent power.
On Schmitt’s account, the reliance on the democratic principle of

popular power during the French Revolution challenged the traditional
idea of sovereignty on several grounds. These challenges were evident in
political regimes based upon concepts of parliamentary and popular sover-
eignty. In Schmitt’s view, the first gave birth to liberal parliamentarianism,
which he accused of dissolving the essence of sovereignty – its capacity to
take authoritative decisions. It jeopardised the unity of the state through
the liberal principles of division of power, secret ballots and open discus-
sions. By contrast, history had proven that popular sovereignty, whenever
invoked as a principle of political organisation, encouraged the creation of
institutions fostering direct or local democracy. These too contradicted the
core of sovereignty because collective decision-making prevented the rea-
lisation of the nation’s political unity through the unitary expression of its
will. Neither of the two options satisfactorily met Schmitt’s peculiar
understanding of sovereignty as the power to take unitary decisions in
exceptional moments. The solution Schmitt came up with was to rely on
the political thought of Sieyès in general, and on his theory of constituent

22 Introduction

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108757119.001
Downloaded from https://www.cambridge.org/core. Pendlebury Library of Music, on 20 Oct 2020 at 11:05:42, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781108757119.001
https://www.cambridge.org/core


power in particular, to apply the extraordinary character of his under-
standing of sovereignty to the democratic principle of popular power.
To do so, he relied on a highly creative interpretation of the political

thought of the French Revolution. Specifically, he perfectly understood
that Sieyès’s theory of constituent power could be used to build an alter-
native to accounts of popular and parliamentary sovereignty. He thus
decided to associate his conception of sovereignty as decision with
Sieyès’s idea of the people’s constituent power. The latter, to be exercised,
needed to be represented by a unitary figure, legitimised through acclama-
tion and able to embody the unity of the nation acting as a unitary instance
of decision: the sovereign dictator. The result is a complete overthrowing
of Sieyès’s theory. Although used by both Sieyès and Schmitt to concep-
tualise the principle of popular power without resorting to problematic
notions of sovereignty, Schmitt’s interpretation of constituent power could
not be further from Sieyès’s. While the latter imagined constituent power
as an alternative to the absolute power entailed in the idea of sovereignty,
Schmitt identified in it the core of sovereignty’s personal and unbounded
decisional power.
This difference, however, passed almost unnoticed in the history of legal

and political thought, and subsequent theorists of constituent power read
Sieyès’s thought through Schmitt’s interpretation. This interpretative twist
explains, to a great extent, subsequent developments in the history of
constituent power, when it stopped being used as an instrument to tame
the people’s exercise of power and started being deployed as a tool to argue
in favour of the people’s direct participation in politics.

Post–World War II Constitutionalism in Europe

After Schmitt’s conceptual collapsing of sovereignty with constituent power,
the post–WorldWar II period saw the relationship between the two notions
diverge again but on opposite terms. At that time, restrictive interpretations
of sovereignty becamemainstream ways to protect the democratic state from
degeneration into arbitrary rule. Far from representing the people’s absolute
and unbounded power, sovereignty came to be seen as primarily a legal
concept. The most famous example is Hans Kelsen’s theory of law, where
sovereignty is substituted for by a hypothetical basic norm grounding the
entire structure of the state, without any connection to the people’s actual
expression of political will or exercise of power. Directly responding to this
interpretation of sovereignty, legal theorists Costantino Mortati, Georges
Vedel and Ernst-Wolfgang Böckenförde resorted to the idea of constituent
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power to claim a wider role for the people in the modern state. After World
War II, constituent power is thus used as a tool to promote people’s direct
involvement into politics.
Mortati, Vedel and Böckenförde were eminent legal scholars and public

figures in, respectively, Italy, France and Germany and are relevant to this
story because they contributed to redefining the meaning of constituent
power in their national legal and political cultures. They not only are
considered among the fathers of their respective state’s post-war legal
discipline but also set the terms of the discussion on the people’s consti-
tuent power in continental Europe. The starting point of their analyses was
a certain uneasiness with how sovereignty was conceived by their contem-
poraries. When addressed as the traditional French idea of national sover-
eignty, it wrongly attributed power to the nation, which after World War
II appeared like a dangerously arbitrary entity. When addressed, as was
common at the time, in positivist terms, it consistently explained the
working of the legal system but did not take into account its political
origins and, by consequence, the role the people have in its creation and
ordinary working. The contemporary language of sovereignty thus proved
to be rather problematic for anybody who was committed to the principle
of popular power but resisted its attribution to the nation. The question
thus arose of how to make sense of the principle without falling into the
traps implied by ideas of sovereignty. Once more, the answer was found via
the language of constituent power.
For the three jurists, pouvoir constituant indicated the people’s power to

establish the fundamental ‘political ideal’ at the origins of the entire legal
and political system. Although each of the three legal scholars defined ‘the
people’ in different ways, they all shared a realist view of how individuals
contribute to the identification of this ‘political ideal’. Far from being the
result of representative techniques or of plebiscitary decisions, it arises out
of the varying relationships established among competing social forces.
Once equilibrium is reached, society posits the principles ruling its order-
ing as well as the rationale of the legal system. Hence, through the idea of
constituent power, the three jurists indicated that the state and its legal
system ultimately depend on what the social forces define as their ‘political
ideal’. In claiming this, they variably referred to Sieyès, Laboulaye and
Schmitt. But, differently from them, they thought that constituent power
should not and could not be realised through political representation and
the centralisation of power. Moreover, they also agreed in claiming that
constituent power did not have to disappear with the approval of the
constitution but had to remain present and visible underneath and
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alongside the ordinary working of the constitutional system. Hence, they
promoted practices of direct or semi-direct democracy, such as referenda
and constitutional revisions, as well as decentralised or federal structures of
power.
Mortati, Vedel and Böckenförde similarly worried about the formalism

implied in contemporary ideas of sovereignty. To counterbalance this pro-
blematic aspect, they introduced an interpretation of constituent power,
which helped them defend and increase the direct participation of the people
in the constitutional state. In this phase, the language of constituent power is
thus not opposed to sovereignty but serves a different and, to a certain extent,
opposite function. While sovereignty depicts the self-referential working of
the legal system, constituent power creates room for its democratic legitima-
tion through mechanisms of popular participation.

Arendt and Council Democracy

A new, starker, opposition between constituent power and sovereignty is
offered by the last figure in this story, Hannah Arendt. In this phase,
constituent power is presented again as a conceptualisation of popular
power opposed to ideas of sovereignty.42 As Arendt repeatedly made clear,
she thoroughly disapproved of all conceptualisations of popular power in
terms of sovereignty in general and national sovereignty in particular and
she therefore introduced the language of constituent power as an alter-
native way of making sense of democratic politics.
Arendt’s hatred for sovereignty had multiple sources. On the one hand,

from the French Revolution to the post-war international order, passing
through the Second World War and the creation of the state of Israel, she
consistently identified sovereignty with the Schmittian power to emit
absolute commands. On the other hand, she retraced the philosophical
origins of this understanding of power in the Western idea of liberty as
absence of constraints on the individual, liberum arbitrium. The combina-
tion of this understanding of freedom with sovereignty as command
resulted, in Arendt’s terms, in the abolition of human plurality. All con-
ceptualisations of popular power in terms of sovereignty thus represent the

42 Arendt’s work is, broadly speaking, contemporary to that of the twentieth century constitutional
theorists discussed in chapter four. Yet Arendt is discussed as the last figure of the book. This is not
to suggest any chronological sequencing. Rather, it is a conceptual separation motivated by the fact
that, differently from the constitutionalists, Arendt conceived of constituent power as the opposite
of sovereignty. It follows that chapters four and five track two conceptual and interpretative changes
in the meaning attributed to constituent power that took place at around the same time.
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people as a unitary body, having a unitary will. This, in Arendt's view, is
a completely abstract understanding of the power of the people that
remains dangerously disconnected from the actual practice of politics.
As such, the language of sovereignty needed to be expunged from all

negotiations of the meaning and practice of popular power. A radical
alternative was introduced through constituent power. In Arendt’s view,
this was not a conceptualisation of popular power but its practical instan-
tiation. It did not find its origins in the canon of Western philosophy but
in the historical practice of people promising and acting together in the
public space. Specifically, she recognised the presence and action of the
people’s constituent power in the Ancient Greek practice of isonomia, the
Roman affirmation of the potestas in populo, early attempts to establish
popular councils during the French Revolution, the American founding
experience, the Kibbutz experiment in Israel and the Hungarian experi-
ments with council democracy. The underlying element common to all
these historical experiences is that they were based upon a moment of
popular foundation. Moreover, they also testify that popular power does
not have to disappear once the new political order is created but has to be
continuously exercised through the very institutional structure of the state.
This, in Arendt’s view, had to be republican, as only republics allow for the
people’s direct involvement into politics. They decentralise power and
devolve its exercise, via federal structures, to local assemblies. In addition,
the popular constituent power is also kept alive by the constant possibility
of augmenting the state’s foundation through procedures of collective
constitutional revision and adaptation.
Arendt’s reliance on the language of constituent power is interestingly at

odds with Sieyès’s. She is the first theorist to explicitly reject Sieyès’s
interpretation of constituent power. In her view, Sieyès misconceived the
idea, as he allegedly equated it with the French understanding of national
sovereignty, thus associating it with political representation, centralisation
of power and national unity. Yet Arendt not only misunderstood Sieyès;
she also unknowingly ended up reproducing the same opposition between
sovereignty and constituent power he had introduced during the French
Revolution, even though on inverted terms. While both conceived of
constituent power as the opposite of sovereignty, Sieyès relied on it to
contain and constrain popular rule, while Arendt used it to endorse
frequent and direct popular involvement in politics against the unitary
representation of the nation entailed in the idea of sovereignty.
The five moments of this story demonstrate not only that the meaning

attributed to constituent power changed over time but also that the context
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in which it was negotiated varied substantially. The first two moments are
tightly intertwined with the political events of the French Revolution and
the turbulent nineteenth century. Therefore, their analysis necessarily
refers to those contexts. This is because the language of constituent
power was deployed first and foremost in the French political arena as
a conceptual and rhetorical instrument to advance certain visions of
politics against others. By contrast, in the subsequent three moments,
discussions of constituent power are progressively detached from political
events. Although European politics remains present in the background, in
the twentieth century constituent power is discussed primarily by intellec-
tuals and academics as a matter of philosophical and theoretical investiga-
tion.When treating the last three moments, the focus is on the authors and
their theories rather than on legislative assemblies and revolutions. This
shift in object, from political history to political and legal philosophy, also
explains the change in geographical focus. Until the beginning of the
twentieth century, constituent power is mainly theorised by French poli-
tical actors. Hence, this book deals primarily with French sources.
However, when it becomes an object of philosophical and academic debate
in the twentieth century, constituent power is discussed by theorists inside
and outside France, more precisely in Germany, Italy and – in Arendt’s
case – the United States. However, they all discuss constituent power,
referring not only to French philosophy and legal theory but also to French
political history.
This shift in historical and intellectual contexts coincides also with

a series of shifts in the meaning attributed to constituent power. Initially,
it was used to conceptualise popular power in terms of the capacity to
authorise the foundation of the political order. This was meant to offer an
alternative to the unlimited understanding of power entailed in notions of
sovereignty. Later, however, the meaning and role of constituent power
radically changed. It became a conceptual tool to promote different degrees
of popular involvement in politics, against legalistic and nationalist under-
standings of popular power offered by theories of sovereignty. Hence, far
from having always been subsumed under given theories of sovereignty, the
language of constituent power played a distinctive role in articulating the
principle of popular power over time.
At the same time, however, the changing meanings attributed to the

notion of constituent power can only be understood if assessed against the
conceptualisations of popular power that, at any given moment, were put
forward through the notion of sovereignty. More specifically, this story
demonstrates that in some of the key moments of constituent power’s
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history, the latter has been theorised in response to what were perceived as
the problematic aspects of one or more contemporary understandings of
sovereignty. These could be organised in, at least, four categories.
To start, sovereignty has been opposed by theorists of constituent power as

a word, as a linguistic term. Sieyès, for instance, refused to describe the power
of the people with the term ‘sovereignty’ because this was used to depict royal
authority. Second, the opposition between constituent power and sovereignty
corresponded to the opposition between different political groupings. Among
others, Sieyès opposed Jacobin leaders who identified themselves as supporters
of popular sovereignty, and Berriat-Saint-Prix criticised the French counter-
revolutionaries who, in the nineteenth century, presented themselves as
theorists of the sovereignty of the parliament. More generally, sovereignty
has been opposed for the political projects it entailed. For instance, Schmitt
chose to rely on the notion of constituent power to reject the liberal parlia-
mentary state underpinned by the idea of parliamentary sovereignty and the
federal democratic project he, in some passages, identified with the notion of
popular sovereignty. Finally, sovereignty has clearly been opposed, in all the
cases analysed, for the specific institutional implications it entailed. This is
clearly the case in Sieyès’s opposition to council deliberation and bicameral-
ism, Lanjuinais’ battle against parliamentary modifications of the constitu-
tion, Schmitt’s antipathy towards majoritarian electoral laws, Vedel’s
opposition to centralised government and Arendt’s hatred of political repre-
sentation. To different extents and in different measures, all these aspects of
sovereignty have been taken into account, evaluated and criticised by the
theorists of constituent power analysed in the book. The definitions of
constituent power they put forward were all attempts to counter one or
more of these problematic dimensions of sovereignty.
But precisely because constituent power gained meaning through its

polemical relationship with different versions of sovereignty, the accounts
of the latter provided in this book should not be read as faithful depictions
of how sovereignty was theorised at any given time. Rather, the book
reconstructs how theorists of constituent power conceived of sovereignty.
It analyses how they assessed the conceptualisations of popular power
implied by any given version of the idea, how they evaluated their implica-
tions, and what they liked and did not like about them.

Political Projects

As already outlined, this book retraces a history of constituent power by
reconstructing how its language has been used in five key historical
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moments. The extent to which the content, purpose and implication of its
use have changed over time demonstrates that, at least historically, con-
stituent power had never straightforwardly been a synonym for sover-
eignty. The two languages certainly related to each other, and thinkers
often discussed them in pair. Yet this is no evidence of one having the same
meaning as the other. Rather, it proves that the languages of sovereignty
and constituent power have been part of an ongoing process of negotiation
of the meaning and implications of the principle of popular power. More
specifically, the history I retrace shows how the language of constituent
power has systematically been relied upon to expand the debate about the
principle of popular power beyond and against its framing in terms of
sovereignty. Constituent power’s contribution to the realisation of popular
power in the modern state thus lies not in its capacity to enshrine the
correct meaning of sovereignty but in the fact that it offered a language
through which to assess and challenge existing conceptualisations of pop-
ular power and put forward new ones.
History, moreover, proves that constituent power’s contribution to

this negotiation did not depend on any special insight into the reality of
popular power. At least in the context of this book, popular power is not
an empirical object to be observed, an actual attribute of the people or
a fact immanent to our political communities about whose theorisation
we can discuss and disagree but that eventually exists beyond, and
independently from, our attempts to rationalise it. There is no reality
of popular power that the language of constituent power described
throughout history. Rather, historical uses of constituent power are all
attempts to make sense of the principle – as opposed to the reality – of
popular power and to translate it into institutional structures. In a way,
history shows that instead of describing the reality of popular power,
constituent power has been used to bring it into existence. And the way
in which it did so changed over time, as much as its content, details and
implications changed in relation to the context in which the principle of
popular power was supposed to operate. As such, the language of con-
stituent power can be associated to no fixed meaning or practice of
popular power. Rather, it needs to be seen as a language used to make
sense of and act upon democratic politics. And since the latter is
necessarily contingent and contextual, so are the meanings and implica-
tions associated with constituent power.
It thus follows that when contemporary theorists claim that history

reveals the correct meaning of constituent power and associate it with
sovereignty, they are mistaken. For, notwithstanding how creative their
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genealogies can be, history only offers insights into the contingency of
constituent power’s sense and relationship to sovereignty. When seen as
attempts to explain the meaning, history and implications of the notion of
constituent power, contemporary theories appear to fall short of concep-
tual and historical insight.
Yet, this book would itself fall short of insight if it were to overlook one

important detail. When contemporary theorists argue about the correct
meaning of constituent power, they are in fact arguing about how we
should think of constituent power. The fact that some of them present
constituent power as the correct description of popular power should not
be taken at face value: it is not a descriptive statement but a normative one.
They are actually arguing not about what constituent power is but about
what constituent power ought to be.43 The reason why they choose to
present their account of constituent power as a description (an is) as
opposed to a normative claim (an ought) is likely to be because the
description naturalises their account of constituent power, thus presenting
it as the obvious meaning of the idea. This preference for avoiding
normative argumentation is, on the one hand, non-transparent. On the
other hand, however, it also suggests that contemporary theorists are fully
part of the process of negotiation of the meaning and implications of the
principle of popular power that is the object of this book.
As much as the figures of my history, they too are engaged in bringing

their preferred understanding of popular power into existence via the
language of constituent power. The fact that they do not always acknowl-
edge their normative enterprise and create partial histories to present
their account of constituent power as an incontrovertible historical fact is
no proof of the contrary. Rather, it points out that they are not the first to
have done so. Most of the historical figures discussed in the book
presented their accounts of constituent power as descriptions of the
alleged reality of popular power. This was, for instance, the case of
Arendt, who argued that her account of constituent power was derived
from historical evidence of its practice in ancient Greece, Israeli kibbut-
zim and council systems in Hungary. Moreover, contemporary theorists’
reliance on misleading interpretations of the history of ideas is no
different from what previous thinkers did in the past. It reproduces the
same attitude and methodology adopted by Arendt towards Sieyès and

43 Arato is by far the clearest theorist in this sense, as he is explicit about his normative intentions, i.e.
he aims to offer a convincing theory of constitutional legitimacy which, in turn, entails a limited and
procedure-bound account of constituent power. Yet, even when doing so, he sometimes falls back
on presenting his normative theory of constituent power as a description of its reality.
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Schmitt, twentieth-century jurists in relation to Schmitt, Laboulaye and
Sieyès, Schmitt vis-à-vis Sieyès, etc. Similarly, the association of consti-
tuent power with ideas of sovereignty that characterises current debates is
conceptually confusing, but it is also unmistakably similar to what
theorists have done before. Today, theorists use constituent power to
move beyond the problematic aspects of current definitions of sover-
eignty. Granted the necessary historical distinctions, this is the same type
of problem that the figures of the book had to face in their own historical
context. While most contemporary theorists as much as Schmitt, rely on
constituent power to distinguish their understanding of sovereignty from
competing but unsatisfactory accounts of the same idea, for Sieyès,
Arendt, Negri and Arato the best solution is to avoid the language of
sovereignty tout court. Once more, constituent power is used to avoid the
shortcomings of the understandings of popular power entailed in given
accounts of sovereignty.
When seen in these terms, it becomes clear that current theories of

constituent power should not be read as objective investigations into
the history of constituent power. Rather, they are part of the history
recounted in this book and should be read as such. In fact, they
constitute a proper and distinct moment in the process of negotiation,
reassessment and redefinition of the meaning and extension of popular
power here discussed. As much as Laboulaye, Schmitt, Vedel and
several thinkers who took part in the process of defining popular
power in the past two centuries, contemporary theorists take an active
role in this same process today. They share with their predecessors the
goal of defining and institutionalising the principle of popular power
through the language of pouvoir constituant. And, as was the case for
them, this process of redefinition directly responds to the need of
reassessing the role and extent of popular power under given political
circumstances. What for Sieyès was the French Revolution, and for
Schmitt the Weimar Republic, could be globalisation for contempor-
ary theorists: a relatively new social and political configuration that
raises questions about the appropriateness of existing ways of conceiv-
ing of popular power.
While the similarities between old and new theories of constituent

power prove that the latter are part of an ongoing historical process, it
also allows me to distinguish the intellectual enterprise of contempor-
ary theorists from my own. If their goal is to redefine the principle at
the basis of modern democracy through the idea of constituent power,
mine is to understand the distinctive contribution this language has
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brought to negotiations of the principle of popular power:
a conceptualisation of the meaning and implications of the power-of-
the-people alternative to those put forward by theories of sovereignty.
On the other hand, it hopefully demonstrates the interest of looking at
constituent power through the lenses proposed by this book. Proving
that contemporary theorists are not only in line with, but fundamen-
tally part of, the history here recounted helps to shed light on what is
at stake, both politically and theoretically, in contemporary debates
about constituent power. This is neither its correct meaning nor its
conceptual relation to sovereignty but yet another attempt to translate
the abstract principle of popular power into concrete political and
institutional realities.
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