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1 W. Kowalsky, ‘The Services Directive: the Legislative process clears the first hurdle’ (2006) 12 Transfer 231, 247. 
2
 Case C-438/05 International Transport Workers’ Federation v Viking Line ABP [2007] ECR I-000. 
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3 Case C-341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet [2007] ECR I-000. 
4 C.Joerges, ‘Democracy and European Integration: A Legacy of Tensions, a Reconceptualisation and Recent True 
Conflicts’, EUI Working Papers 2007/25, 6-7. 
5 Emphasis added. 
6 ‘The European Social Model: Coping with the Challenges of Diversity’ (2002) 40 JCMS 645. 
7 Hallstein, Europe in the Making (1972), 119, cited in P.Watson, ‘The Community Social Charter’ (1991) 28 CMLRev. 
37, 39. 
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8 For further discussion see Malmberg & Jonsson, ‘National Industrial Relations vs Private International Law – a 
Swedish Perspective’ in M.Rönnmar, National Industrial Relations vs EU Industrial Relations, (Kluwer, 2008, 
forthcoming).  
9 OJ 1980 L266/1. See also the Report by Giuliano and Lagarde (OJ [1980] C282/1). 
10 See Clarkson and Hill, The Conflict of Laws, (Oxford, OUP, 2006), 3rd ed., 205-6. 
11 OJ 1997 L18/1. 
12 13th Recital. See also Laval, para. 60. 
13 COM (2003) 458, 6.  
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14 Case 167/73 [1974] ECR 359, paras 44-45. 
15 See, by analogy, Case 221/85 Commission v Belgium [1987] ECR 719; Case 52/79 Debauve [1981] ECR 833. 
16 Case C–415/93 Union Royale Belge de Société de Football Association v Bosman [1995] ECR I–4921. 
17 Case C-419/92 Scholz v Opera Universitaria di Cagliari and Cinzia Porcedda [1994] ECR I-505. 
18 See also Art. 7(1) of Reg. 1612/68.  
19 Case C–76/90 [1991] ECR I–4221, para. 12, emphasis added. 
20 Para. 15. 
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21 E.g Case C-255/04 Commission v. France (performing artists) [2006] ECR I-000, para. 38. 
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23 L.Daniele, ‘Non-discriminatory Restrictions to the Free Movement of Persons’ (1997) 22 ELRev 191.  
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24 Case C-464/02 Commission v Denmark (company vehicles) [2005] ECR I-7929, para. 45.  
25 Emphasis added. 
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26 Case C-288/89 Stichting Collectieve Antennevoorziening Gouda v Commissariaat voor de Media [1991] ECR I–
4007. 
27 Case 279/80 Webb [1981] ECR 3305, para. 19. 
28 Case C-244/04 Commission v Germany [2006] ECR I-000, para. 61. 
29 Case C-60/03 Wolff & Müller v Pereira Félix [2004] ECR I-9553, para. 41. 
30 Case C-445/03 Commission v Luxembourg [2004] ECR I-10191, para. 38. 
31 Case C–168/01 Bosal Holding BV v Staatssecretaris van Financiën [2003] ECR I-9409. 
32 Para. 27, emphasis added. 
33 Joined Cases C-544/03 and C-545/03 Mobistar SA v Commune de Fleron [2005] ECR I-7723. See Kingston, ‘The 
Boundaries of Sovereignty: The ECJ’s Controversial Role Applying Internal Market Law to Direct Taxation Measures’ 
(2006-7) 9 CYELS 287; and ‘A Light in the Darkness: Recent developments in the ECJ’s direct tax jurisprudence’ 
(2007) 44 CMLRev. 1321. 
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34 Case C-67/96 Albany International v Stichting Bedrijfspensioenfonds Textielindustrie [1999] ECR I-5751. 
35 Para. 49. 
36 For a fuller consideration of these developments, see C.Barnard, ‘Solidarity and New Governance in the Field of 
Social Policy?’ in G.De Búrca and J.Scott (eds), New Governance and Constitutionalism in Europe and the US (Hart, 
Oxford, 2006). 
37 Joined Cases C-159/91 and C-160/91 Poucet and Pistre v AGF and Cancava [1993] ECR I-637. 
38 These are helpfully summarized by Advocate General Jacobs in Albany, para. 317 of his Opinion. 
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61 ITF had its base in London and so jurisdiction was established pursuant to the Brussels Regulation 44/2001 OJ [2001] 
L12/1. 
62 Para. 27. 
63 Para. 37-8. See Malmberg & Jonsson above n.8 for further descriptions of the boycotts and collective actions in 
Swedish law. 
64 Para. 99. 
65 Para. 78 (Laval, para. 104). 
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87 http://www.etuc.org/a/1822, 6.12.05 
88 See F.Hendrickx, ‘The Services Directive and Social Dumping: National Labour Law under Strain’ in U.Neergaard, 
R.Nielsen and L.Roseberry (eds), The Services Directive – Consequences for the Welfare State an the European Social 

Model (DJØF Publishing, Copenhagen, 2008). 
89 See, e.g. the views expressed by Amicus, one of the largest British trade 
unions:http://www.amicustheunion.org/Default.aspx?page=3452, accessed 17 November 2007. See also 
http://www.etuc.org/a/499. 
90 See the remarks made by Evelyne Gebhardt, Socialist MEP, the EP’s rapporteur on the Services Directive, the 
Bolkestein proposal ‘constitutes a threat to consumer protection, the European social model and public services’ 
(EUPolitix.com, 4 October 2004, 1). For full discussion, see Schiek, ‘The European Social Model and the Services 
Directive’ in Neergaard, Nielsen and Roseberry (eds), The Services Directive – Consequences for the Welfare State an 

the European Social Model (DJØF Publishing, Copenhagen, 2008). 
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91 See e.g. ETUC comment on ‘Draft Directive on Services in the Internal Market’, www.etuc.org/a/499. 
92 Waterfield, ‘Polish workers protest against French bosses’ EUPolitix.com, 4 October 2005, 1. France was not alone. 
The Swedish trade minister, Thomas Ostros, was reported as saying ‘There cannot be a service directive, unless there is 
also a protection against social dumping’: Küchler, ‘McCreevy locks horns with Swedish unions’ euobserver.com, 10 
October 2005. 
93 W. Kowalsky, ‘The Services Directive: the legislative process clears the first hurdle’ (2006) 12 Transfer 231, 246. 
94 A6-0409/2005 FINAL. 
95 COM (2006) 160. There were signs, in the drafts before the final one published that the Commission tried to row 
back on some of the gains that the ETUC thought it had made in the EP. For example, the Commission removed 
references to the right to negotiate and conclude collective agreements. The ETUC objected strongly to this and the 
published version more closely reflected the EP’s agreement at first reading.  
96 Arts. 24 and 25 of the original proposal were removed. 
97 Art.2(1)(e). 
98 ETUC, 20 Jan 2006. 
99 The ETUC argued that service provided by a temporary employment agency should be excluded from the scope of 
the Directive because of the lack of specific minimum harmonized requirements in respect of these service providers at 
Community level. It argued that issues such as authorisation and requirements with regard to temporary employment 
agencies need to be addressed in specific community instruments in which the level of licensing could be defined 
explicitly. 
100 ‘Guidance on the posting of workers in the framework of the provision of services’: COM (2006) 159. This is 
accompanied by a report SEC(2006) 439. It also issued a Communication, Social services of general interest in the 

European Union COM (2006) 177.  
101 SPEECH/06/220, 4 April 2006. 



 �%�

�
�� #������� 	������� 	� ������� ��������� ��� �
�� ,��
����� !������
�� ��� +	�� &//0��/&� ?�����

�	��������������
���	��������������
�����������������������"��
���$�
��������	������
���������

������������I�
������&//0���
��!������
���	�����������������&;�!��������&//0��/2�

	

��	���	��������	���������	���	������	���	

8������
"��
�����#���
����
���
���
	�����'���������������������	������
���$����������
�������������

������� ����������� 8��� ���	�����'	�� �
�������� ��� ����� �
��!������
��'��
� 	�����
� ����������� ���� �	����	��

�	����� �	'�	������������*
��� �
������������������������������'	�� ��� �	��� ����
��"� �
�����������������

�	����	�� ����������� �	'� '
��
� 
	�� ����� ������������� ������	���� ��
���
������ ���	����� ��� �
��

!������
����
������������	�����	���	�����������������������
��!������
���

� *���
	�����'��-	������
�����	�����
������'�����
��,��
�����!������
��	����	������	'��

4�5�7���������������
��������	��,���	��+�����

�
�� $��	����� ��� �
�� !������
�� ������ ��� 	���	��� �
�� ��	��� 	����� ����	�� ��������� �
�� ������ 7����	��

��	��������
�������������?�������&��#��8���	����
	�����������	������	�����������
����
���������������
����

	���
���������'�����
��+������,�	���"�(�������������	�������������
	���
����
���������������
����	���
������

����������������
�����������������
���	����	�����'�����?�������&�����
�����	����������������A��
���	������

����
����	��	��������
����	��� �	�������������	������������	�������	����
������	��������	�����	������
��

+������,�	���)��/>��
�������
�7����	��	�����
	���
������
	��������	���	�����������
�����	����
��������	�

��������������	���	����"�('
�������������	��	�
	�����������	������	�������"�����
���	��	��������������

�����
����������
��������������������������� ��� ��������������
������������	�����	���������
�
�����
��

������	�� �������"� �	������	���� ��� ������ ��� ����������� 	��� ��
�������)��/B� 8�� ���������� �
	�� (F�G�� ���

�
��������������	������	�
��
��	��������	���	������������
����"�'��
��
�����
���	�	�������'�����	�����

��������	���������
��������������
�����	�������	��	���������������
���)�/0�K��������"��
��!������
�������

������
��	���������������'
	�������	�������
��(������	��,���	��+����)��/@�E����
����������
�������������

�����
��������	����������	������	�����

� �
���� 	��� 	���� 	� ������� ��� ��
��� ����������� ��� �
�� $��	����� ��� �	����� �	'"� �����	����� �
	��

�	������	'���.�����	������	����������������	�'	���
	����
�������������	��������H����-	����"��������������

                                                 
102 http://register.consilium.europa.eu/pdf/en/06/st10/st10003.en06.pdf. 
103 Art. 45. 
104 Amendment 1, Recital 1 of the EP First Reading Report A6-0409/2005. See also 71st Recital ‘The mutual evaluation 
process should not affect the freedom of the Member States to set in their legislation a high level of the protection of the 
public interest, in particular in relation to social policy objectives’. 
105 Amendment 3 of the EP First Reading Report A6-0409/2005. 
106 Ibid. 
107 Various definitions have been offered elsewhere: see e.g. Nice European Council 2000 (para. 12) ‘The European 
social model has developed over the last forty years through a substantial Community acquis … It now includes 
essential texts in numerous areas: free movement of workers, gender equality at work, health and safety of workers, 
working and employment conditions and, more recently, the fight against all forms of discrimination’. 
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108 Amendment 8, of the EP First Reading Report A6-0409/2005.This originally formed part of what became the 14th 
Recital. See also Article 16(4) provides: ‘By 28 December 2011 the Commission shall, after consultation of the 
Member States and the social partners at Community level, submit to the European Parliament and the Council a report 
on the application of this Article, in which it shall consider the need to propose harmonisation measures regarding 
service activities covered by this Directive.’ 
109 Emphasis added. In the absence of a Community definition of labour law, the Directive tries to provide some 
guidance. The protection of discrimination law is mentioned only in the Preamble: 11th Recital. Further detail as to what 
constitutes terms and conditions of employment can be found in the 13th and, more specifically, the 14th Recital. The 
14th Recital explicitly identifies ‘the right to strike and to take industrial action in accordance with national law and 
practices which respect Community law’. 
110 Revisions to Art. 1(4), ETUC 20 Jan. 2006. The second sentence of this draft formed the basis for what is now Art. 
1(7). 
111 The 11th Recital adds that ‘The Directive does not affect Member State laws prohibiting discrimination on the 
grounds of nationality or on grounds such as those set out in Article 13 of the Treaty’. 
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112 ETUC 20 Jan 2006. 
113 See also the 15th Recital which expressly refers to the Charter and the accompanying explanations. 
114 COM (2002) 441, 50. 
115 Following Amendment 90 of the EP First Reading Report A6-0409/2005. 
116 OJ 1998 L337/8. Art. 2 provided ‘This Regulation may not be interpreted as affecting in any way the exercise of 
fundamental rights, as recognised in Member States, including the right or freedom to strike. These rights may also 
include the right or freedom to take other actions covered by the specific industrial relations systems in Member States. 
117 See also Viking, para. 44 ‘the right to take collective action, including the right to strike, must therefore be regarded 
as a fundamental right which forms an integral part of the general principles of Community law’. 
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118 ETUC’s amendments submitted to the Commission when the Commission was putting forward its revised proposal.  
119 See also the similar drafting in Art. 28 of the Charter of Fundamental Rights 2000. 
120 Para. 84. 
121 See also Viking, para. 44 the right to strike may be ‘subject to certain restrictions. As is reaffirmed by Article 28 of 
the Charter … those rights are to be protected in accordance with Community law and national law.’ 
122 Evidence given by Rt Hon Ian McCartney to the House of Lords EU Select Committee on 17 May 2006, annexed to 
the House of Lords EU Select Committee 38th Report 2005-6, p.23. 
123 SPEEC/06/687, European Parliament Plenary Session, Strasbourg, 15 Nov. 2006. 
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124 Cf Reg 1408/71 (OJ 1971 L149/2). 
125 Case C-256/01 Allonby v Accrington & Rosendale College [2004] ECR I-8349. 
126 87th Recital. See also the Commission’s Green Paper ‘Modernising Labour Law to meet the challenges of the 21st 
century’: COM (2006) 708 which considers further the question of false self-employment. National courts have been 
doing this for some time: see eg in the UK context Lane v Shire Roofing [1995] IRLR 493. 
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127 ‘In that respect the essential characteristic of an employment relationship within the meaning of Article 39 of the 
Treaty should be the fact that for a certain period of time a person provides services for and under the direction of 
another person in return for which he receives remuneration. Any activity which a person performs outside a 
relationship of subordination must be classified as an activity pursued in a self-employed capacity for the purposes of 
Articles 43 and 49 of the Treaty.’ This follows Amendment 51 of the EP First Reading Report A6-0409/2005. 
128 See also the 7th and 47th Recitals. For good measure, Article 12 provides that when the number of authorisations is 
limited, Member States can apply selection criteria to candidates. In establishing rules for the selection criteria, Member 
States can take into account a range of factors including ‘social policy objectives, the health and safety of employees or 
self-employed persons’ (Art. 12(3)). 
129 Art. 9(1). 
130 66th recital and also 69th Recital in respect of the modernisation of the national rules. 
131 ETUC, 20 Jan 2006. Amendment 155, Recital 1 of the EP First Reading Report A6-0409/2005. 
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132 See, by analogy, Case 113/80 Commission v. Ireland [1981] ECR 1625 (“Irish souvenirs”). 
133 Case C-255/04 Commission v. France (performing artists) [2006] ECR I-000, para. 38. 
134 See also the 82nd Recital: ’The provisions of this Directive should not preclude the application by a Member State of 
rules on employment conditions. Rules laid down by law, regulation or administrative provisions should, in accordance 
with the Treaty , be justified for reasons relating to the protection of workers and be non-discriminatory, necessary and 
proportionate, as interpreted by the Court of Justice, and comply with other relevant Community law.’ 
135 Based on Amendment 50, of the EP First Reading Report A6-0409/2005. 
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136 Art. 3(2). 
137 COM (2006) 159. 
138 This debate has continued in particular in the EP, which adopted a critical report: 
http://www.europarl.europa.eu/oeil/file.jsp?id=5312992 ) 
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139 Relying on Case C-43/93 Vander Elst [1994] ECR I-3803. 
140 See also Case C-244/04 Commission v Germany [2006] ECR I-000. 
141 Art. 16(2)(b). See also Amendment 157 of EP’s Report A6-0409/2005. 
142 See the discussion of Case C-244/04 Commission v Germany [2006] ECR I-000 and Case C-445/03 Commission v 

Luxembourg [2004] ECR I-10191 above. 
143 See the discussion of Case C-244/04 Commission v Germany [2006] ECR I-000 and Case C-445/03 Commission v 

Luxembourg [2004] ECR I-10191 above. 
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144 See the discussion of Case C-43/93 Vander Elst [1994] ECR I-3803 above. 
145 See Joined Cases C-369 & 376/96 Arblade [1999] ECR I-8453. 
146 Commission Communication ‘Posting of workers in the framework of the provision of services: maximising it 
benefits and potential while guaranteeing the protection of workers’ COM (2007) 304. 
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