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 J. Waldron, “Is the Rule of Law an Essentially Contested Concept (in Florida)?” (2002) 21 Law and Philosophy 137-

164. 
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 Ibid 158. 

3
 Ibid. 

4
 See e.g. M. Rosenfeld, “The Rule of Law and the Legitimacy of Constitutional Democracy” (2001) 74 Southern 

California Law Review 1307, at 1313. 
5
 B. Tamanaha, On the Rule of Law Cambridge: CUP, 2004) ch.7. 
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 Waldron, above n1, 157. 

7
 See e.g. R. Bellamy, Political Citizenship: a republican Defence of the Constitutionality of Democracy (Cambridge: 

CUP, 2007) ch.2. 
8
 See Tamanaha above n5, ch.9.  

9
 This list is adapted from Rosenfeld, above n4, 1313.  

10
 See e.g. Tamanaha, above n5, ch1. 

11
 P. Bohannan, ‘The Differing Realms of the Law’, in P. Bohannan (ed), Law and Warfare: Studies in the 

Anthropology of Conflict. (New York: Natural History Press, 1967) pp. 43−56. 
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 See further, N. Walker, ‘European Constitutionalism in the State Constitutional Tradition’ in J. Holder, C.O’Cinneide 

and C. Campbell-Holt (eds) 59 Current Legal Problems (2006), 51-89.  
13

 To use the language of international law when referring to the autonomy from the general matrix of international law 

of particular functionally specialist legal regimes. see e.g. B. Simma and D. Pulkowski, “Of Planets and the Universe: 

Self-Contained Regimes in International Law” (2006) 17 ELIL 483-529. 
14

 For a recent wide-ranging discussion of the modern growth of legal instrumentalism, see B. Tamanaha, Law as a 

Means to an End: Threat to the Rule of Law (Cambridge: CUP, 2006).  
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15

 Of course, the idea of the regulatory virtue of the Rule of Law as an end or good in itself does not rule out further 

discussion of the reasons why it may be considered a good in itself. There may be debate and disagreement over the 

more general values which the Rule of Law articulates, for example between freedom, human dignity and equality, and, 

indeed, over the optimal balance between these. Moreover, these differences tend to exacerbate the basic social 

conundrum, discussed in the main text, of seeking to invest a basic norm-authorizing norm with its own authority.  

Nevertheless, there remains an important difference between the relationship of abstraction between values pitched at 

different levels of generality on the one hand, and the causal relationship between means and ends on the other, and 

instrumentalism is concerned only with the latter.      
16

 See, famously, J. Habermas, Between Facts and Norms (Boston: MIT Press; 1996, W. Rehg transl.); G. Teubner 

“Substantive and Reflexive Elements in Modern Law” (1983) Law & Society Review 239; P Nonet and P. Selznick, 

Law and Society in Transition: Towards Responsive Law, (New Brunswick: Transaction Publishers, 2001). 
17

 See e.g. J. W Mueller, Constitutional Patriotism (New Jersey: Princeton Univ. Press, 2007).  
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 Case 294/83 Les Verts v European Parliament [1986] ECR 1339, and see further, N. Walker, ‘Opening or Closure?  

The Constitutional Intimations of the ECJ’ in M. Maduro and L. Azoulay (eds) The ECJ after 50 Years (Oxford: Hart, 

2008).   
19

 See now Art.230 EC, amended by the Treaty of Maastricht (1992) to provide for the explicit inclusion of the 

European Parliament as a reviewable institution.   
20

 Les Verts, para. 23.  
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 See Walker, above n14. 
22

 See  Art. 6(1) TEU for general founding  principles.  For Common Foreign and Security Policy in particular, see Art. 

11(1) TEU, and for development co-operation, see Art. 177(2) EC.   
23

 Art. 49 TEU.  
24

 Art. 7 TEU, as amended by the Treaty of Nice.  
25

 See Preamble, Arts I-2, I-3(4), I-58(1), I-59, 111-292 CT (introducing the Rule of Law as a general principle guiding 

external action, and obviating the need for a specific provision in development co-operation). 
26

 OJ 2007 C306/01.  
27

 M. Cappelleti, M. Seccombe and J.H.H.Weiler Integration Through Law (Berlin: De Gruyter,1986). 
28

 J.H.H. Weiler, “The Community System: The Dual Character of Supranationalism” (1981) Yearbook of European 

Law 267. 
29

 Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen, [1963] ECR 1; Case 6/64 Costa v ENEL 

[1964] ECR 585. 
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 See e.g.  N. Walker Big “C” or small “c”? ” (2006) 12 European Law Journal 12-14. 
42

 See e.g. G. Sartori, “ Constitutionalism: a preliminary discussion” (1962) 56 American Political Science Review 853. 
43

 For wide-ranging discussion, see M. Cremona (ed) The Enlargement of the European Union (Oxford: OUP, 2003). 
44

 Art. 49 TEU. 
45

 See European Neighbourhood Policy, European Commission 2004, 273. See also the European Security Strategy of 

the same period; A Secure Europe in a Better World European Council (2003). See more generally, M. Cremona, “The 

European Neighbourhood Policy: Partnership, Security and the Rule of law” in A. Mayhew and N. Copsey (eds) 

European Neighbourhood Policy and Ukraine (Sussex: European Institute, 2005) 25-54. 
46

 See e.g. I. Manners, “Normative Power Europe: A Contradiction in Terms?” (2002) 40 JCMS 235-58; E. Johansson-

Nogues, “The (Non) Normative Power EU and the European Neighbourhood Policy: An Exceptional Policy for an 

Exceptional Actor” (2007) 7 European Journal of Political Economy 181-194. 
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 See Cremona, above n45. 
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 For an influential early statement of this argument, see P. Alston and J. Weiler, “An “Ever Closer Union” in Search of 

a Human Rights Policy” in P. Alston (ed) The EU and Human Rights (Oxford: OUP, 1999). 
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 See e.g. N. Walker, “Legal Theory and the European Union: A 25
th

 Anniversary Essay” (2005) 25 OJLS 581-601, 

esp. at 590; M. Everson, “Is it just me, or is there an Elephant in the Room?” (2007) 13 European Law Journal 136-

145. 
50

 See e.g. N. Walker, “Late Sovereignty in the European Union” in N. Walker (ed) Sovereignty in Transition (Oxford: 

Hart, 2003) 3-30. 
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 On recent challenges to the supremacy of EU law in the courts of new Member States, see e.g. W. Sadurski “Solange, 

Chapter 3: Constitutional Courts in Central Europe – Democracy – European Union” (2008) 14 ELJ 1-35. 
52

 See e.g. C. Joerges (2007) “How the Rule of law Might Survive the European Turn to Governance”, Unpublished 

Paper, NEWGOV Conference, Florence, 31
st
 May 2007. But see e.g. N. Walker and G. De Burca, “Reconceiving Law 

and New Governance” (2007) 13 Columbia Jnl. of European Law 519-537.  
53

 This is a vast topic, covering a range of controversial issues from the willingness of national courts to make 

preliminary references, to doctrines of effective and equivalent (to domestic law) protection of EU law in national 

courts, to principles of state liability, to enforcement actions against member states. Each of these areas is in a state of 

constant judicial and legislative flux, which is inevitable given the dependence of EU law on national systems of 

application and enforcement on the one hand, and the jealousy of member states of the procedural autonomy of their 

legal systems on the other – a jealousy which can also be defended on Rule of Law grounds! To take but one example, 

the controversy surrounding the Köbler line of cases, in which the ECJ moved to extend the principle of state liability to 

mistaken judicial decisions in national courts of last instance may be defended at the European level as a vital link in the 

chain ensuring the integrity of European law, while it may be attacked at the national level as violating the principle of 

national legal certainty and interpretive autonomy. See Case C-224/01 Köbler v Austria [2003] ECRI-10239.   
54

 In particular, acts of the European Council are now reviewable by the ECJ, while the European Council, European 

Central Bank and other ‘bodies, offices and agencies” can now be the subject of proceedings for failure to act. See Arts 

230 and 232 EC, modified and replaced by the equivalent provisions of the new Treaty on the Functioning of the 

European Union (TFEU).  
55

 Although the ECJ remains excluded from reviewing the validity or proportionality of law-enforcement operations or 

the exercise of other responsibilities incumbent upon Member States with regard to the maintenance of law and order 

and safeguarding of internal security. See Art 240b TFEU.  
56

 With the exception, introduced by the Treaty of Lisbon, of the power to monitor the legality of restrictive measures 

against natural or legal persons – presumably in the field of anti-terrorism; Art. 240a TFEU. For an earlier critique of 

the shallowness of the EU’s Rule of Law claims in this regard, see B. de Witte, “The Nice Declaration: Time for a 

Constitutional Treaty of the European Union?” (2001) 36 International Spectator 21-30, 22. 
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