
�

�

�

�

�

�

�

�

��������	
�����
��

�����
��������	�����
���
��

��
�

�

�

�

������������	�
���

�����

�����
��������
������������������������
�����������
����������

�������������
��� �����!���������
��"����
��������������������


���#�
���!��$!�%�
�

�����
�����������������

����� �
�

�



� 1 

������������	�
���

����������
��������
������������������������
�����������
����������
�������������
��� �����!���������
��"����
�������������������
���#�
���!��$!�%�
�
�

���������	�
�
	��
����
∗
�

�

������	�������������	���������������������
��	������	������	�����������������������������������	���������	�����	��������	���������
����	�
�������������
�������	���	���������������	�������� �	��	��������	���������������	������������
�	������!�	������"����������
���
���	����� ��������	����������	��������	�������������#
	������$�	�������� ���
���������������	���	�����������������
����������������������������	��������������	������� ��������#�������%�&��	��"�	����	��
	���	����������������������
����	����'�	(�����������
��	�$	��������"��������������������"����������	����������&������#
	������$�	�����������	�����
��	��
����	����	����������������
���������&�����	���������������
��	������	������	�������� �	�����	��������	�
������� ���������
�)��
����������	�������������	������������������	��������������������!�	���������*
��������	���	�������������������������
��	���
��	���	�������������������	�������	������&������
�	������!�	�������	�����+�������	���
��	"������
���&���������,	������
�-���#�������������&������	�����!�	����������������������&���������������	����������	��������	��������	�������� ����,	�������
.������/�����������#���	������

�
�
&'�#�
�����
����

��������	
�����
����������

������������	�����������	�����
�����������	���
�������������������������

��
�������������������
����������������������
������
������������������������
�����������������������

��  ��

!
����������
�����	������������	���
��������������������"�
����	�����!������� #�������������
��"������$��

����� ����
�� � %��
��
"� 
������� ��������
� $���� ��� ��� 
	�&���� ������ ��� ���� ��������� �����
���
� ��� ������

'������(���������������"���������������

�������������)����
�����������������	����
����������������	���
�

����������$�
���	
�����$���������
�����
����*	�������
���������"������������������
"����������������	��

���������������"�����*	����
�������������������
������"��������
���"���������
������������������
���������
��+��

(������
"�������	���
�����������$�
���
����������
���
���������
	�����
����������������"������$���������

������������������������������'������(��������
	���
���
��������
������
����,�����!������� #�������	���
�

�������������$�	������
�*	����
��������
������	���
����������������������	�����
������
���������$����������

�����
� ������������ �
� ���� ���������� ��������� �����������'������ (����
�� �-�����
� 
	���
���� ����� ����

������	������ ��� �� ����� 
���� ���	�����
� 
����� ������ ���� ����
� ����
����� ��� ���� ���������� ��	��� ���
��

�	�����
���������������������
������
��
�+�����#�����������������������������������
�����������������

+.����������	��
�/�����������

����
������������$�
���	
�
�����
�����������������������������
���������

                                                 
∗

 Senior Lecturer, Europa Institute, University of Edinburgh.  I would like to thank Marie Evers for her invaluable 

research assistance in relation to this paper and my colleague Niamh Nic Shuibhne for all her work in helping to plan 

and organise the workshop on services in the internal market held at the University of Edinburgh in September 2006. 
1
 Article 16(1), Commission Proposal for a directive of the European Parliament and of the Council on Services in the 

Internal market, COM(2004) 2 final/3. 
2
 Ibid, italics added. 

3
 Ibid. 

4
 Article 16(2), Commission 2004 Proposal, n.1 above. 

5
 Findings drawn from R. de Bruijn, H. Kox, A. Lejour, ‘The Trade-Induced Effects of the Services Directive and the 

Country of Origin Principle’, CEPS-INEPRI Working Papers no. 44, 24 April 2006 and Copenhagen Economics, 

Economic Assessment of the Barriers to the Internal Market for Services – Final Report, Copenhagen 2005, 

respectively. 
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6
 Commission 2004 Proposal, n.1 above, pp.6-7. 

7
 Committee of the Regions, Opinion on the Proposal for a…Directive on Services in the Internal Market, 30 September 

2004, at para.2.8. 
8
 See, for example, European Parliament Committee on Women’s Rights and Gender Equality, Opinion on the Proposal 

for a …Directive on Services in the Internal Market, 4 May 2005 at: 

http://www.europarl.europa.eu/comparl/imco/services_directive/default_en.htm.  
9
 Draft IMCO Report on the proposed services directive (25.05.2005), PE 355.734v04-00, available on the IMCO 

Services Directive website at: http://www.europarl.europa.eu/comparl/imco/services_directive/default_en.htm. 
10

 Final IMCO Report on the proposed services directive (15.12.2005), PE 355.744v04-00, available as at n.9 above, 

amendment 110, new Article 16. 
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11

 Position of the EP adopted at first reading on 16 February 2006 with a view to the adoption of Directive 2006/.../EC 

of the EP and Council on services in the internal market, PE 369.610, available as at n.9 above, proposed new Article 

21. 
12

 Commission, Amended Proposal for a Directive of the EP and Council on Services in the Internal Market, 

COM(2006) 160, Article 16. 
13

 Directive 2006/123/EC of the EP and Council on Services in the Internal Market, OJ 2006 L376/36, Article 16. 
14

 See, for example, S. Weatherill, ‘Promoting the Consumer Interest in an Integrated Services Market’, Mitchell 

Working Paper Series 1/2007, pp. 7-8 and 21.  In relation specifically to the impact of the European Parliament 

amendments see Editorial comments, ‘The services directive proposal:  Striking a balance between the promotion of the 

internal market and preserving the European social model?’ (2006) 43 CMLR 307-311. 
15

 Sahra Wagenknecht (GUE, DE), quoted in IMCO press release (author’s translation), ‘La directive service de retour 

au Parlement Européen’ (05.09.2006) at: 

http://www.europarl.europa.eu/comparl/imco/services_directive/default_en.htm. 
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 Articles 2 and 17, Commission 2004 proposal, n.1 above, respectively. 
17

 This rather oblique provision was clarified in the final draft of the directive, Article 3.1 of which now confirms that 

where a Community measure deals with access to or the exercise of a service activity in specific sectors or for specific 

professions, those provisions are to prevail, see n.13 above. 
18

 Commission 2004 proposal, n.1 above, p. 25. 
19

 Arguably, regulation by the host country would here also have been guaranteed by Article 3 of the proposal, which 

deals with the relationship with other provisions of Community law. 
20

 For further discussion see text accompanying n.25 below. 
21

 Article 18, Commission 2004 proposal, n.1 above.  These provisions have now been incorporated into general or 

specific derogations in the adopted Services Directive, see, in particular, Articles 2(b), 2.2(h) and 17.5, n.13 above. 
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 See Article 36.2(a), which stated that investigations ‘must consist exclusively in the establishment of facts and…not 

give rise to any other measure against the provider’, Commission 2004 proposal, n.1 above. 
23

 See case 205/84, Commission v. Germany [1986] ECR3755 and case C-76/90, Säger v. Dennemeyer & Co. [1991] 

ECR I-4221.  This approach, which can be traced back to the Cassis de Dijon ruling discussed below has been applied 

fairly consistently in relation to goods, services, establishment and workers, on which see case C-55/94, Reinhard 

Gebhard v. Consiglio dell’Ordine degli Avvocati e Procuratori di Milano [1995] ECR I-4165, para.37, though Keck’s 

exclusion of non-discriminatory selling arrangements from the sphere of the goods provisions has not been explicitly 

carried over into the field of services:  Cases C-267 and 268/91, Criminal proceedings against Keck and Mithouard 

[1993] ECR I-6097. 
24

 C-M. Jonsson, ‘Comparing the Mutual Recognition Principle and the Country of Origin Principle with an Assessment 

of the Gebhardt Report for the Services Directive’, Paper for the ETUC Working Group on Social Policy and 

Legislation 25.05.2005, p.10-14., available at: http://www.epsu.org/IMG/pdf/Mutual_Recognition_prinEN.pdf, and text 

accompanying n.41 below. 
25

 Case 120/78, Rewe-Zentrale AG v. Bundesmonopolverwaltung für Branntwein [1979] ECR 649.  
26

 Case 8/74, Procureur du Roi v. Dassonville [1974] ECR 837, para. 5. 
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27

 Subject to the qualification in Keck, n.23 above.  
28

 Cassis de Dijon, n.25 above, para.14 
29

 C-M. Jonsson, n.24 above at p.2; P. Craig and G. De Búrca, EU Law, Text, Cases and Materials (Oxford:  OUP, 

2003), pp.821- ; C. Barnard, The Substantive Law of the EU, The Four Freedoms (Oxford: OUP, 2004), pp. 238-240. 
30

 See, for example, Commission v Germany, para. 26 and Säger, at para.12, which held that Article 49 could be 

contravened by any restriction ‘that is liable to prohibit or otherwise impede’ the activities of a service provider, both at 

n.23 above.  For confirmation that even non-discriminatory measures could be caught see case C-384/93, Alpine 

Investments [1995] ECR I-1141. 
31

 See text following n.27 above and n.32 below. 
32

 Cassis de Dijon, n.25 above; case 302/86, Commission v. Denmark [1988] ECR 4607 and case 60/84, Cinétèque v. 

Fédération Nationale des Cinémas Français [1985] ECR 2605.  For a more complete list see C. Barnard, n.29 above, 

p.109 and recital 48 of the Services Directive, n. above. 
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33

 Case 113/80, Commission v. Ireland [1981] ECR 1625 at para.8.  Recital 41 of the Services Directive as adopted, 

n.13 above, states that the concept of ‘public policy’ includes ‘issues relating to human dignity, the protection of minors 

and vulnerable adults and animal welfare’. 
34

 It appears, however, that regulations governing contractual terms in consumer contracts were to be excluded from the 

scope of the country of origin principle by Article 17(21), Commission 2004 Proposal, n.1 above.  See S. Micossi, 

‘Fixing the Services Directive’ CEPS Policy Brief, 100/April 2006, available at http://www.ceps.be at p.6. 
35

 Directive 2005/29, OJ 2005 L149/22. 
36

 As exemplified by the Cassis de Dijon case itself, n.25 above.  Discussed further in S. Weatherill EU Consumer Law 

and Policy (Cheltenham:  E.Elgar, 2005). 
37

 S. Micossi, n.34 above, at p.6. 
38

 Article 26 requires that information is made available as to the provider’s details, location and VAT identification 

number, together with any relevant authorisations obtained, professional bodies of which it is a member, general 

conditions and clauses employed, and the law applicable to the contract or courts competent to deal with disputes 

relating to the service.  Article 28 requires that information on available after-sales guarantees be included in any 

information documents supplied by providers. Provisions on professional insurance and guarantees are contained in 

Article 27.  For critical evaluation of these measures see Weatherill, n.14 above, pp.12-13. 
39

 Article 31, Commission 2004 Proposal, n.1 above.  
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40

 N.14 above, at p.6. 
41

 Jonsson, n. 24 above; N. Fichtner, ‘The Rise and Fall of the Country of Origin Principle in the EU’s Services 

Directive – Uncovering the Principle’s Premises and Potential Implications’, Essays in Transnational Economic Law 

54/2006, available at: http://www2.jura.uni-halle.de/telc/publikationen.html; and consider also discussion by S. 

Weatherill, ‘Supply of and Demand for Internal Market Regulation:  Strategies, Preferences and Interpretation’, in N. 

Nic Shuibhne, Regulating the Internal Market (Cheltenham:  Edward Elgar, 2006) at pp. 29-60. 
42

 Directive 89/552 on television broadcasting OJ 1989 L298/23, amended by Directive 97/36 OJ 1997 L202/60. 
43

 Save in extreme cases where action is necessary to protect minors:  Articles 2a and 22 of the Television Without 

Frontiers Directive, n.42 above. 
44

 Consider, for example, the pre-directive case law on television services, in particular case C-288/89, Stichting 

Collectieve Antennevoorziening Gouda v. Comissariat voor de Media [1991] ECR I-4007, especially at para.23. 
45

 Directive 2000/31 on certain legal aspects of information society services, in particular Electronic Commerce, in the 

Internal Market OJ 2000 L178/1. 
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46

 An example here would be the directive on door-to-door sales, which explicitly states that Member States may adopt 

more favourable provisions to protect consumers in the fields it regulates: Directive 85/577, OJ 1985 L372/31, Article 

8. 
47

 Articles 137.4, 152.4(a), 153.5 and 176 EC, on which see discussion by Weatherill, n.41 above, at pp.39-42. 
48

 As in, for example, the Posting of Workers Directive 96/71, OJ 1997 L18/1, which enables the host Member State to 

apply its own rules on working conditions to posted workers, and discussion by N. Fichtner, n.41 above, at p.11. 
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49

 See text accompanying n.42 above. 
50

 See Jonsson, n.24 above, p.4-5 and, for further discussion, Fichtner, n.41 above at pp.12-14; the Commission 

Communication on mutual recognition of 16 June 1999 at COM (1999) 299; and Opinion of the Economic and Social 

Committee on ‘Mutual Recognition in the Single Market’ of 29 November 2000, CES1402-2000_AC_EN. 
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 See discussion accompanying n.27 above. 
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 See, for example, J. H�rnle, ‘Country of Origin Regulation in Cross-Border Media:  One Step Beyond the freedom to 

Provide Services’, ICLQ vol.54, January 2005, pp.89-126.  The May 2005 Draft Report for IMCO refers explicitly to 

both the Television Without Frontiers and Electronic Commerce Directives as containing a country of origin principle, 

see n.9 above, Amendment 114, p.66.  
53

 As reflected in 279/80, Webb, Criminal proceedings against [1981] ECR 3305 at para.20. 
54

 Opinion of the Committee on the Environment, Public Health and Food Safety on the Commission proposal for 

directive on services in the internal market, 17.3.2005, PE 350.110v02-00, p.3. 
55

 Ibid. 
56

 Justification for Amendment 111 of the May 2005 Draft IMCO Report, n.9 above, at p.63. 
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 Working Document of the 21 December 2004 on the Commission’s Proposal for a Services Directive, prepared for 

IMCO by the Rapporteur Evelyne Gebhardt, PE 353.297v01-00, p.3.  
58

 Opinion of the Committee on Legal Affairs on the proposal for a European Parliament and Council directive on 

services in the internal market, AD\573105EN.doc, 1.7.2005, p. 3-4. 
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 See cases cited at nn.30 and 44 above. 
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 Working document, n.57 above, p.6.  
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 Though this appears to have been proposed in the ‘country of destination’ principle, discussed at text accompanying 

n.70 below. 
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 Working document, n.57 above at p.4. 
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 Draft IMCO Report, n.9 above, at Amendment 111, Article 16.1  The commentary on the proposed amendments to 

Article 16 indicate that a key objective of the mutual recognition principle was to prevent the host state duplicating 

requirements already imposed by the home state. 
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 Draft IMCO Report, n.9 above, Amendment 111, new 16.1. 
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 Draft IMCO Report, n.9 above, Amendment 111, new Article 16.1a. 
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 See text accompanying n.47 above. 
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 Draft IMCO Report, n.9 above, Amendment 111, new Article 16.2. 
68

 Draft IMCO Report, n.9 above, Amendment 111, new Article 16.2a. 
69

 See Article 15.3(b), Commission 2004 Proposal, n.1 above. 
70

 Draft IMCO Report, n.9 above, Amendment 115. 
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 Draft IMCO Report, n.9 above, Amendment 115. 
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 Draft IMCO Report, n.9 above, Amendment 113.  
73

 Davies, G., Services, ‘Citizenship and the County of Origin Principle’, Mitchell Working Paper Series 3/2007. 
74

 Ibid. and see text accompanying n.57 above. 
75

 Davies, n.73 above, p.12. 
76

 See, for example, Barnard, n.29 above, at pp.99-100 and 252-256; V. Hatzopoulos and T.U. Do, ‘The Case Law of 

the ECJ Concerning the Free Provision of Services: 200-2005’, (2006) 43 CMLR 923-991 at 943-946, N. Nic Shuibhne, 

‘Free Movement of Persons and the Wholly Internal Rule:  Time to Move On?’ (2002) 39 CMLR 731-771 and, for a 

rather different perspective, C. Ritter, ‘Purely Internal Situations, Reverse Discrimination, Guimont, Dzodzi and Article 

234’ (June 16 2006), available at SSRN: http://ssrn.com/abstract=954242.  
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 Cases C-64 and 65/96, Land Nordrhein-Westfalen v. Kari Uecker and Vera Jacquet v. Land Nordrhein-Westfalen 

[1997] ECR I-3171, paras. 19, 22-23 and see materials referred to at n.76 above.  
78

 Joined cases C-321/94 to C-324/94, Criminal proceedings against Pistre and Others [1997] ECR I-2342, though 

operation of the domestic measures at issue could have led domestic manufacturers to discriminate against non-

domestic ingredients, thereby creating a link to Community law. 
79

 Case 237/82, Jongeneel Kaas BV v. Netherlands [1984] ECR 483, para. 23.  Discussed by C. Barnard, n.29 above, at 

p.99-100. 
80

 Davies, n.73 above, at p. 12. 
81

 See, in particular, case C-370/90, R v. Immigration Appeal Tribunal and Surinder Singh, ex parte Secretary of State 

for the Home Department [1992] ECR I-4265 and C-60/00, Mary Carpenter v. Sec. of State for the Home Department 

[2002] ECR I-6279. The broader implications of these cases are discussed in the materials cited at n.76 above.  
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 Davies, n.73 above, p.9. 
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 Davies, n.73 above, p.12. 
84

 See text accompanying n.47 above. 
85

 For a different interpretation of the impact of the Parliament’s amendments see Editorial comments, n.14, above. 
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 European Parliament, First Reading Resolution, n.11 above, Article 21. 
87

 European Parliament, First Reading Resolution, n.11 above, in particular at Articles 21.1(b), 21.3, 22(11)-(12) and 

23. 
88

 European Parliament, First Reading Resolution, n.11 above, Article 21. 
89

 Articles 16.1 of the Services Directive, n.13 above and Commission 2004 Proposal, n.1 above.  
90

 Articles 16.1 (b) and 3, 18, Services Directive, n.13 above and Articles 17(16) and (17), 18, Commission 2004 

Proposal, n.1 above. 
91

 Article 16.1(b) and 18 of the Services Directive, n.13 above.  Demarcation issues may arise in the future given the 

potential overlap between these two provisions.  It is not clear why more exacting requirements have been retained in 

the context of safety concerns. 
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 Consider, for example, case C405/98, Konsumenontubsmannen v. Gourmet International Products AB, [2001] ECR 

1795. 
93

 Articles 30-31, Services Directive, n.13 above and Articles 34-36, Commission 2004 Proposal, n.1 above. 
94

 Article 36, Commission 2004 Proposal, n.1 above. 
95

 Article 31.1, Services Directive, n.13 above. 
96

 Article 2, Services Directive, n.13 above.   
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 Articles 23-25, Commission 2004 Proposal, n.1 above. 
98

 As in case 379/87, Groener v. Minister for Education [1989] ECR 3967. 
99

 Editorial comments, n.14 above at p.309. 
100

 Weatherill, n.14, at p.8, notes that ‘A tide of popular dissatisfaction washed away the Commission’s initial plan.  By 

2006 the country-of-origin principle had been stripped out’. 
101

 See n.45 above. 
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