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1
 In the following paragraphs, if Ireland is not mentioned explicitly, then whenever the UK is referred to the law and 

presented arguments apply to both the UK and Ireland.   
2
 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Community, 

signed at Lisbon, 13 December 2007, [2007] OJ C306/01; available at http://eur-

lex.europa.eu/JOHtml.do?uri=OJ:C:2007:306:SOM:EN:HTML. This article is written on the assumption that the 

Lisbon Treaty will come into force. Therefore, articles are cited as foreseen in the consolidated versions of the Treaty 

on European Union, the Treaty on the Functioning of the European Union and the annexed Protocols, [2008] OJ 

C115/01; see http://eur-lex.europa.eu/JOHtml.do?uri=OJ:C:2008:115:SOM:EN:HTML. 
3
 S. Peers, “EU Reform Treaty: Analysis 1: Version 3 – JHA provisions” (2007) Statewatch Analysis; available at 

http://www.statewatch.org/news/2007/oct/eu-refrom-treaty-jha-anal-1-ver-3.pdf. 
4
 The veto under unanimity voting is not ‘stronger’ or ‘better’ than an opt-out under QMV, unless the UK is interested 

in participation, as the veto provides the UK with more influence in the legislation procedure, see S. Peers, “EU Reform 

Treaty Analysis no.4: British and Irish opt-outs from EU Justice and Home Affairs (JHA) law” (2007) Statewatch 

Analysis, Version 2, p. 11; available at http://www.statewatch.org/news/2007/oct/eu-reform-treaty-uk-ireland-opt-

outs.pdf 
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5
 Protocol (No 19) on the Schengen acquis integrated into the framework of the European Union (former Protocol No 2) 

integrating the Schengen acquis into the framework of the European Union (1997). 
6
 Protocol (No 21) on the position of the United Kingdom and Ireland in respect of the Area of Freedom, Security and 

Justice (former Protocol No 4) on the position of the United Kingdom and Ireland (1997) (‘Title IV Protocol’). 
7
 Protocol (No 20) on the application of certain aspects of Article 26 of the Treaty on the Functioning of the European 

Union to the United Kingdom and to Ireland (former Protocol No 3) on the application of certain aspects of Article 14 

of the Treaty establishing the European Community to the United Kingdom and to Ireland (1997). 
8
 Cf. S. Peers (n 4 above), Annex II. 

9
 See S. Peers (n 4 above), p. 4. In the case of civil law this may have changed substantially over the last three years, cf. 

D. Wallis, House of Lords, European Union Committee, 10
th

 Report of Session 2007-08, The Treaty of Lisbon: an 

impact assessment, Volume II: Evidence (2008), E84; this report can be downloaded at: 

http://www.publications.parliament.uk/pa/ld200708/ldselect/ldeucom/62/62ii.pdf. 
10

 See S. Peers (n 4 above) p. 4 and Annex IV; S. Peers, “Vetoes, Opt-outs and EU Immigration and Asylum law” 

(2004) Statewatch briefing, p. 4; http://www.statewatch.org/news/2004/oct/eu-immig-opt-outs.pdf. 
11

 For a definition of the term and a general overview see F. Dehousse, W. Coussens and G. Grevi, “Integrating Europe, 

Multiple Speeds – One Direction?” (2004) EPC Working Paper, p. 4; http://www.epin.org/pdf/CoussensIRRI-

KIIB160404.pdf. 
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12

 The content of the acquis is listed in the Annex to the current Schengen Protocol (No2). The Annex is repealed by the 

Lisbon Treaty. 
13

 Case C-77/05 United Kingdom v Council [2007] ECR I-11459, para 60. 
14

 Case C-77/05 United Kingdom v Council, paras. 63 and 68, concerning FRONTEX; confirmed in Case C-137/05 

United Kingdom v Council [2007] ECR I-11593, para 50, concerning the standards for security features and biometrics 

in passports and travel documents. 
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an ‘area of freedom, security and justice” (2007) Outline for Seminar series on the 50th Anniversary of the Treaty of 

Rome, Europa Institute, University of Edinburgh; see http://www.law.ed.ac.uk/europa/files/mitsilegasoutline.pdf. 
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 Under current law, it is not clear whether the UK disposes of such a right, see A. Dashwood, House of Lords, 10
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 For a detailed report on the ECJ’s jurisdiction and the UK’s opt-outs, see S. Peers (n 4 above), pp. 12-14. 
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 Ex Article 226 EC. 
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 Cf. Opinion of Advocate General Trstenjak, delivered on 10 July 2007 in Case C-77/05 United Kingdom v Council, 

para 71. As the directives in question in Cases C-77/05 United Kingdom v Council and C-137/05 United Kingdom v 

Council represent a development of the Schengen acquis, but do not constitute an ordinary Title IV measure, Article 7 

was not addressed in the ECJ’s judgments (see Case C-77/05, para 86 and Case C-137/05, para 67).  
35

 The wording of the Protocol is not clear: Articles 4 and 4a FSJ Protocol refer to ‘a measure’ on the whole but without 

giving a legal definition of a ‘measure’. Section 1 of Chapter 2 of Part 6 TFEU does not help as it only speaks of ‘acts’. 

However, the aim of the opt-out rule is clear: no cherry-picking but rather a ‘take it or leave it’ concept regarding the 

whole project. 



 9 

� �"�����
�
���
����

���� ��
�2��������� 
���
��*
����
� ��
�	
����
� ���*��
���
�*����2��������� �
��

������
�A�#$%�2���������  ��
�����*
����
���
�������	*�

��#$%��
��$��

�

� ����(���
�2������������


��� �����
���� 
����� ���
���
������������������
(��

� #����
���
�
���
���
����
����� ��
�"�����
����
�
����
�#$%�2�����������
�

)� �������
���
���
�


+������
������
�������	���
�
+����
��	
����
��
����
���
�
�������
�
��

�
���
�������
����&�'��
��&0'�

#$%�2��������)������  ����
����
��
�����
������
����
����
+����
������
�;/�	
����
(�������
��?�&0'����&?'�

$��

�

� 2�������� )����� 
��� �  ��� ��� ��
�  ����*��� �
� 
��*�
� $��

�

� �
-(��� ��
� ��� ��� ���
����

 ������ ���
���
�*
����
���
��
� 
��*�������������� ���������
�$��

�

��
-(���)�������
��*����#$%�� �"

���(�;
����
����������	�

����
���
����
�����
��
���������  �������
����
��
��������
������������*
�� ����

� (���
�
���
��	
����
��*��
���
�#$%��
��$��

�

��
���
���	
��
��������
�������
��
��� �������*�
��
�

���
������<������� ������ ����
(�

� D���� �
����� ��� ��
� 2�������� �
� ���
�����
��� 2�������
��� ��
� �
���� �
���
�
�� ��� ��
� 6�%<��

,���
	

����
����
���"AA>�?��
���"�0A>�?�&
�� ������ ����
��
���	
����
�*��
��� �
���
�$��

�

�

�
-(����
�
��������
�?&�'�$��

�

�2��������)�����������
��� �
���
������
�
+����
�� ���������
��
-(��'�

����� �  ��
�� ��� ��
� ��������
� )�
�
� ��
� ���)���
�� ��� 
+
����
� ���� ������ ��� � �� *���� �
��� ��	
����
�

*�����
��� �
� ��
�$��

�

��
-(���)�

� ��
�
+����
�� �
��������
� ���� �
��
�� ����  ��� ��� ��
�����
�
��

������
����2���������
����
�����
���2�������
�������
�

)�������
�?&0'�$��

�

�2�������(���
��
���
�

���� ��
� 
�
"�  �������
� ��� ��
� 
+����
��	
����
� ��� ��
����	���� *
� ���
�
��
�(� ;
� ���� ���
�� ��� ��� ������

 ����*�
� ���� ��
���� ��� ��� �� ��
� 
+����
���
-(��(���
�6�%<�� �
���� �
���
�
����
��
����
 

���
� ��
�

����
�����
�
" ������ ����
(0@���
������
���
�
���
�������*
�����
���������	
����
��*�����
��� �
���
�

$��

�

��
-(��(��

�

($� �)���&��!������
 �����*�+����������

�

��
����
�
������
���<��������� ���� ��������� �
� �
������
��*����
�1��*�
���
��������
���������� �
����

 ��*�
	��� ��
����� ��
� �  �������
� ��� ��
� #$%� 2�������� �
� �
�����
� ��� ��
� �
��
<�� 

)� ���	�
��� ��)�

��	 
�

�
� �
�
�� ������
� B0&�'� �#6�� �
�� ��
� ��
���  �
�� ��� 
� ��� ��
� 2��������(� ;
� �������
��

��
����
�� ����
� )�
��
�� ��� 
��� �
� � �"�
� ���� *�
��
�� �������
�� �
�� ��)� E�
� 
��*�����<� �
� �
�	�� ���

������
���&�'�#$%�2���������
��������
�?&0'�$��

�

�2��������	���*
��
�
� �
�
�(��

�

�"�0
���������!�
�������
��(���
��
��
���45678������

G���*������
����
� ��������������
�����������
�1��*�
���
�������	 
�

�
��
����	�
��� ��)����
����
�
��

�����
��*
�)


���
��
�
����
�
	

����6���
����
��� ��
����
�����		�
���(���
�

)�������
��B�����

                                                 
36

 Case C-77/05 United Kingdom v Council, paras. 62 to 67. 



 10 

B@����� �
���������
�/��2�������

��#6�� �����
���
�6��)������	 
�

�
���
����	�
��� ��)(0A�������
�

B0&�'��#6�����
�

�������E�����
��  ��+�	����
�������	�
�����)���
���
�������
�������
�.
	*
��$���
��

 ���
��
��

����� ���

���
� ��
�
��
����
� �	 �
	

�����
�������
��
� ������ �
��
���
��)���������*


�

��*,
��� ��� ���	�
������
� 	
����
��� ���
����
�� 	��� 
���*����� 	�
�	�	� ���
�� )���� �
����� ��� ��
�

�
��
����
�������	�
������

�
���
����
����
���
���
���
����
�
�

�(�$�������
����
��������*
���� �
��*��

��
� ��	
� ����
���� ��� � 
����� �
��������
�  ���
���
� ��� )��� �����)
�� ���� ��
� ��� ���
� ��� ��
�

���	�
������
� 	
����
�� �
� ��
����
�� )�������  �
,����
� ��� ������
� A@(<� ��
�
*��� ��
� 1��*�
� ��
����

*��
����*�����
�
��
�����
�
����
�
�
�
����
���<������������ �"�����
��������
�(��

� �
� � �"���� ���	�  �����
�� �
�� ���	�
��� ��)�  �� ������ )��� 

���
�� ���
�


� *�� ��
� ������

��
��������
������
���)������ ���������
�

��������
��������
���
��������
�����
���(0B�F
���
���
�������

��
�;5�����A�.�
���
0C�����
���
��
����
�;;;(�C(���������
���� 
������
���<������������ ������������*
�


+�

�
���
����
��������
�� �����
���
�����	�
�����)(����

� ��
�#$%�2���������


��������
�
�
������ �������
���
�����
�/��2�������

��#6���
�����
����
�

�

�� �
�
���
�� ��� ��
� �
��
H�� ��	 
�

�
� �
� ���	�
��� ��)(� ��
�  ��*�
	� )�
��
�� ��� 
��� ��
� ���

��� ��
����������������� �"����������
�����
��������
�B0&�'��#6�������
��
�����	�����

�������
���)����

��
� 6�%� �
�
�� ��
� ����

�� ��
���
�(��� ��
� ������ ���� ��� �
���
� �
� ��
� 
+�

�� ��� ��		�
����

��	 
�

�
��
����	�
�����)��
�����
���
�0���������
��*�������0������������


�������
�����	�
�����)���
��


��������)����
���
�6�<����	 
�

�
�*
����
�������
+ �
������
�����
���
�
����
�����

��������2�������
�

������
�0���6�(��

� =�)
�
����������
�������
�6�%��
��� �
���������0
�������
������'��(

������(�����?�� �������
��
���

 �
�

����
���		�
�����
������������	�����
��	
����
��)������
���
������
����	�
�����)������
�.
	*
��

$���
���
��)����� �����
���
���

�
������ �
����
�����

���
������ ��
����
�� �������)
��
�

����
	

����

 ���
����
���
�������
��
����
�@��
+�
 ���� 
��
���
�
�������
����	�
��� 

����
�����*
��  ��
�(�A���
��
����

*��������������	 ��
�� �)
��������*
���
��
�
��
�� �������
�������
��
�
���
�
��6���
��������
���� �����(�

��
�
���
����
�������
���*����
�� ����������
�6����	 
�

�
��
����	�����
��	 ��
�� �)
���
����	�
���

                                                 
37

 See Article 2, B. Specific Amendments, No. 67 of the Treaty of Lisbon.   
38

 See S. Peers (n 4 above) p. 2.  
39

 http://register.consilium.europa.eu/pdf/en/07/st11/st11218.en07.pdf. 
40

 S. Peers (n 4 above), p. 7.  
41

 For an overview see H. Goeters, “New Criminal Law Developments in the Community Legal Order” (2007) SIEPS, 

pp. 57-68; http://www.sieps.se/publ/utredningar/2007_1u_en.html. 
42

 Case 203/80 Casati [1981] ECR 2595, para 27. 
43

 Case C-226/97 Lemmens [1998] ECR I-3711, para 19. 
44

 Case C-176/03 Commission v Council [2005] ECR I-7879. 
45

 Case C-440/05 Commission v Council [2007] ECR I-9097; regarding the EC’s competence in criminal law in general 

after the ECJ’s decisions in Environmental Crime and Ship-source-pollution, see S. Peers, “The European Community’s 

criminal law competence: The plot thickens” (2008) 33 ELRev 399-410. 
46

 Case C-176/03 Commission v Council, para 48 and Case C-440/05 Commission v Council, para 66. 
47

 Case C-440/05 Commission v Council, para 70. 
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 S. Peers (n 4 above), p. 8. 
49

 Contrary to the ECJ’s judgment regarding criminal law competence under the current Treaties in Case C-440/05 

Commission v Council, para 70 and 71, where it held that the ‘determination of the type and level of the criminal 

penalties to be applied does not fall within the Community’s sphere of competence’.  
50

 Ibid., para 66, and Case C-176/03 Commission v Council, para 48. 
51

 Also in favour of Article 83(2) TFEU being the legal basis for measures currently based on the implied power 

conferred to the EC by the ECJ, S. Peers (n 45 above), p. 409. 
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 See above 2.B.(ii). 
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 The instrument of permanent structured co-operation under the new Articles 42(6) and 46 TEU only applies in CSDP 

matters; see Protocol (No 10) on Permanent Structured Cooperation Established by Article 42 of the Treaty on 

European Union.  
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 F. W. Scharpf, “The Joint-Decision Trap Revisited” (2006) 44 JCMS 858. 
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 S. Carrera and F. Geyer, “The Reform Treaty & Justice and Home Affairs Implications for the common Area of 

Freedom, Security & Justice” (2007) CEPS Policy brief, No. 141, p. 1; 

http://www.libertysecurity.org/IMG/pdf_The_Reform_Treaty_Justice_and_Home_Affairs.pdf. 
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 Articles 326 to 334 Title III of Part Six TFEU and Article 20 Title IV TEU (former Articles 27a to 27e, 40 to 40b and 

43 to 45 TEU and former Articles 11 and 11a EC); for an overview see S. Kurpas, B. Crum, et.al., “The Treaty of 

Lisbon: Implementing the Institutional Innovations” (2007) Joint Study of CEPS, EGMONT and EPC, pp. 97-119; 

http://www.irri-kiib.be/SD/Joint_Study_complet.pdf. 
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 Although in a limited scope, under strict conditions and through a laborious procedure, see F. Dehousse, W. 

Coussens, G. Grevi (n 11 above) p. 9 and 10. The Treaty of Nice increased the scope, revised the conditions and 

simplified the procedures. Nevertheless, this form of flexible integration has never been used, see F. Dehousse, W. 

Coussens, G. Grevi  (n 11 above) p. 10 and 11, and F. W. Scharpf (n 70 above), p. 858. 
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 Cf. S. Peers (n 4 above), p. 9. 
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 See n. 82 above. 
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 Ex Article 189 EC. For an overview of the changes see J. Gerkrath, “Representation of Citizens by the EU” (2005) 1 

EuConst, pp. 73-78. 
87

 Ibid., p. 74. 
88

 Article 38(1), ‘Grundgesetz: Sie sind Vertreter des ganzen Volkes....’ 
89

 See below B.(i). 
90

 Cf. M. Fletcher, “The European Court of Justice: Carving itself an influential role in the EU’s Third Pillar” (2007) 

European Union Studies Association (EUSA), 10
th

 Biennal Conference, Montreal, 17-19 May 2007, p. 12; 

http://www.unc.edu/euce/eusa2007/papers/fletcher-m-08i.pdf. 
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 See F. W. Scharpf (n 70 above), p. 857. 
93
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 See above 3.B. 
101

 Cf. S. Peers, House of Lords, 10
th

 Report of Session 2007-08, Vol.II, E23, Q98; S. Peers, (n 4 above), p.9. 



 21 

�

&��'�!�������*
�
������
���
�

F
� ��
����
����
��� ��	
� �
��� ����� ��
�

)�����
	����� �"����>�
��	��� ����������� ����� ��
���� �
���

��	
�	
����
���
�

����
����
�����(����������
����&�'��
��&0'�#$%�2��������	���*
���
���������
���
����

��
��
��
������ ���
����
����
����
+����
��	
����
�*�����
��

�
��)�����
�
+������
����	���
�
+����
��

�
-(��� �
�� ��
� ��
�
����� ��
�
��

�
�(�=�)
�
��� ��
� ���
������ ������ ��� �������
������*
����
�������
�

��&0'��
����
��E

�
���������
���
������*����
����
�<������� E��������
�����
�
��

�
������
��
������
����

��� ������ ����
<(��0�������
� ?� ��� ��
� $��

�

� 2��������	��� ���
� ��
� ��	
� 
��
��� *��  ������
�� ��
�

 ����*����������������
�����������
+����
��	
����
�(��

� :
�
���
�
���� ��
� ��������� ��
�
��

�
����� ��
� �������
�� �������
���*
���
�
���	��
�(���
�

 ��
�� �
�����������������
����"� 
�����
���
��
� 
��
��*����
�.
	*
��$���
�����)
��������
��� 
���������
��

�
�� ����
�

�� �
�
�
���(��
�6��)������� �� ����� ���
����� ���	������ �
� 
��� �
�� ������ ��
�� 
���)���(�

��
�
���
�� ��������� �
����
��
���
����
+�����*���������*���
�
��)������
����
��.
	*
��$���
�<���
�
�
�

�*����
+�����
�����
����	 ����
��.
	*
�����	����
�����
�� �������� ����
��(��������

�

&���'��)�"� 

��6��� 
��

��� �
� �*������ ��
�
��

�
�� ���� �
����	

��� ��� ��
+�*�
� �
�
������
�� � �"������ 

��
�
�� ��"� 
�����
�

�
�� 
	
��

��� *���
�� *
��� ��
� ����� ��� ����
�

������
(� ��
�� �����
� ��
� 6�� �
��� .
	*
�� $���
��

 ������ ���
�� �
�

)� �����
����� ��
���
�����#$%� �
��.
	*
��$���
��)��������
��(���
� ��,
������ ��

��		�
��
���
����	���
�����#�

��	��$
��������
��%�����
�	�����
�
���
�*
����������
���8
(����

� =�)
�
���)�
��
�������	�����*
� ������
����

�����
������*,
�������
��
�

���
����������
(���
�



����
	

�� ��� ��
� 6�� ��� �A� .
	*
�� $���
�� 	��
�� ��	
� �
��

� ��� �����*�
� �
�	
���� ��	����

�

����*�
7��?� �� ��	 �
�
� *������
� ��� ��
�6�<�� �
�
�� 	

�� ��� ���
��� 
��� *
��
�� �
�� ��
� ���
������ ���

.
	*
��$���
�<��
��������
���
��
�	����
�����������
�����
����
�� ��������� �
�
�

�
�������
��
��
�(��@�

2��������������
���
��*�
��
���
���
�����#$%������
�����
�

�
�*
�)


����	�
�����)��
���
��


�����
����

����
	�� �
�� ��		�
� 1�)� ����
	�(� G
���
��� E�
�
����� ���� ����	

�
�� ��
� ����� 
��
�	����

��	�
��������
��
�� ��������������������	 ���
�
�)����6��� 
�
����
����������
������<(��A��

�

                                                 
102

 See House of Lords, European Union Committee, 10
th

 Report of Session 2007-08, The Treaty of Lisbon: an impact 
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 See http://ec.europa.eu/justice_home/fsj/intro/fsj_intro_en.htm and the Communication from the Commission to the 

Council and the European Parliament - Report on the implementation of The Hague programme for 2006, COM (2007) 

373 final, SEC (2007) 896 and 897; 
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Commission Staff Working Document – Annex to the 24
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application of Community law (2006) – Situation in the different sectors, COM (2007) 398 final, SEC (2007) 976, No. 
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110

 S. Carrera, F. Geyer (n 71 above) p. 8. 
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 Cf. F. Dehousse, W. Coussens, G. Grevi (n 11 above) pp. 8 and 9; S. Carrera, F. Geyer (n 71 above) p. 8. 
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 See H. Wallace, House of Lords, 10
th

 Report of Session 2007-08, Vol.II, S49, Q191. 
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 Cf. S. Kurpas, B. Crum (n 72 above) p. 104. 
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 S. Carrera, F. Geyer (n 71 above), p. 7. 
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 Especially in the case of enhanced co-operation, see above IV.1. 
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 Cf. F. W. Scharpf (n 70 above) p. 860. 
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