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In Eichmann in Jerusalem, Hannah Arendt struggled to think the possibility of
judgment against the obvious problems encountered in attempts to offer legally valid
and morally meaningful judgment of those who had committed crimes in morally
bankrupt communities.' Long before, Arendt wrote that the Nazi crimes had
‘exploded the limits of law,”” and she later developed her understanding of this
problem into an attempt to think through, on the one hand, the apparent loss of
individual moral freedom in totalitarianism, and on the other, the difficulty of
establishing a community of judgment across a morally contrastive historical
landscape. After examining the aporias in her conclusions to Eichmann and her later
attempt to theorise individual autonomy in historical context in a theory of
judgment, I contrast Arendt’s approach to that of her contemporary, the critical
theorist Theodor Adorno. Adorno is rarely discussed either in legal theory or in
relation to Arendt’s philosophy,’ yet I suggest he provides insights into the Kantian
assumptions within which Arendt remains even while she struggles against Kant. In
his negative dialectic view of freedom and judgment, he refuses any one-sided
answer, arguing that the problem of freedom is as much a problem of history and
society as it is of the individual. I suggest that his concept of solidarity shows how a
dialectical conception of judgment might be retrieved immanently from Arendt’s

position.

1
The Problem of Judgment
Throughout Eichmann in Jerusalem Arendt repeats her view that, contrary to
the claims of the prosecution and the assumptions of modern moral thinking, was
‘not Iago and not Macbeth, and nothing could have been farther from his mind than
to determine with Richard III to prove a villain.”* Eichmann, like so many like him,

was ‘neither perverted nor sadistic’, but rather ‘terribly and terrifyingly normal,” and



it was this that lead Arendt to characterise his evil as ‘banal’.® It is this alleged
‘normality’ which, Arendt argues, is ‘from the viewpoint of our legal institutions and
of our moral standards of judgment,’’ the most troubling thing of all about the
Eichmann case. It suggests that in totalitarian systems, where the community
undergoes a ‘loss of moral compass,” the individual like Eichmann ‘commits his
crimes under circumstances that make it well-nigh impossible for him to know or to feel
that he is doing wrong.”® Yet this conflicts with the ‘assumption current in all modern
legal systems that intent to do wrong is necessary for the commission of a crime.’"
The conditions of totalitarianism seem to undermine the moral freedom and thus the
responsibility of the individual, throwing into question the basis on which legal
judgment proceeds.

Alan Norrie has suggested that the problem of judgment created by this ‘loss
of moral compass’ can be considered from two sides, the ‘subjective’ dimension and
the ‘objective’ dimension."' The subjective side refers to the way that totalitarianism
forces us to question the legal assumptions about a free and responsible ‘legal
person’: under the ‘rule of Nobody, which is what bureaucracy truly is,’'* the
subject’s judgment seems to recede, making it possible for individuals to carry out
‘administrative massacres’ without being aware of the wrongful nature of their
actions. The idea here concerns the centrality of subjective experience of moral and
immoral actions, and the possibility that the subject can in totalitarian circumstances
be deprived of this experience. In ‘Thinking and Moral Considerations’ Arendt
describes this phenomenon as the situation in which ‘everybody is swept away
unthinkingly by what everybody else does and believes in,’" recalling Heidegger’s
conception of the alienation of the individual from herself in modern society, what
he calls ‘the real dictatorship of the ‘They,”'* in which the freedom of the individual
is undermined by the anonymous force of the practices, institutions and ideologies of
social life. If this freedom is undermined in totalitarianism, this also seems to have
broader implications for law, since it suggests that the idea of the legal person, free
and responsible, may be a fundamentally misguided one. The implication of the
subjective side of the problem suggests that the possibility of the individual knowing

that he was doing wrong turns on the existence of a morally adequate normative



background, which means that the freedom of the individual is paradoxically
dependent on certain historical conditions. Judgment can only make sense if the
concepts with which we judge can hold in the case of the individual we judge, but if
subjective freedom is restricted by historical contexts, the concepts of modern legality
seem to be undermined.

From the objective side, the problem is how to make sense of judgment across
morally contrastive backgrounds. In the Eichmann case, there appeared to be no
shared normative framework within which both judger and judged could relate to
one another. The normative community within which Eichmann committed his
deeds was so radically at odds with the normative framework within which modern
legal institutions try to judge him that there appears to be no relationship between the
two through which such judgment could make sense. If judgment across contrastive
normative backgrounds is to be possible, a normative standpoint which is able to
embrace the different empirical perspectives would be necessary, which could make
sense of a relationship between the judgers and the judged that would not depend on
particular empirical moral communities, and it is this which law seems unable to
ground.

However, Arendt is not prepared to follow these arguments through to their
implications. Despite questions raised over the reality of subjective freedom, she
refuses to question the presuppositions of the ‘administration of justice’, insisting on
the ‘inadequacy of the prevailing legal system and of current juridical concepts to deal
with the facts of administrative massacre organised by the state apparatus,’” but
suggesting that new legal categories could make judgment possible. In spite of the
difficulties she describes, Arendt remains resolutely in favour of the emergence of an
international penal code.'®

In the Epilogue, Arendt claims that the court judged ‘solely on the basis of the

monstrous deeds,’"’

which means in fact that they abandoned, in the face of this ‘new
criminal’, the assumption that an element of mens rea is required to establish
responsibility. Having insisted on both the dehumanising effects of totalitarian

bureaucracy, and the need nevertheless to judge Eichmann, Arendt is forced to offer



her own ‘alternative’ judgment which departs radically from both the normative
commitments of liberal legality and modern assumptions about moral responsibility:
There is an abyss between the actuality of what you did and the potentiality of what
others might have done. We are concerned here only with what you did, and not with
the possible noncriminal nature of your inner life and of your motives...'*
This judgment resorts to a purely ‘objective’ account of judgment which takes into
account only what was done, the actus reus, rescinding on the moral and legal
requirement for a subjective element. From the objective side of the problem, her
response is to posit that a community broader than any empirical one is involved:
‘the point of [genocide] is that an altogether different order is broken and an

altogether different community is violated.””

This different community is that of
humanity — ‘the order of mankind’ — and not of any particular positive legal or
political community, and it is this that is supposed to ground the possibility of
judging Eichmann across the radically contrastive moral landscape separating the
Third Reich and post-war liberal legal institutions. Yet Arendt’s claim is that
Eichmann violated this order, and as such stepped outside of any possible objective
community of judgment. Both the subjective dimension of freedom and the objective
dimension of community recede, in order to sustain the possibility of judgment. The
result, though, is a mode of judgment which abandons the elements crucial to legal
judgment, and as such, is deeply unsatisfactory.

Yet in the ‘Postscript’, Arendt returns to these problems, offering a different
account of the possibility of judgment which relies on a special capacity of judgment.
In relation to the subjective element, seemingly contradicting her conclusions in the
‘Epilogue’, she claims that

‘What we have demanded in these trials, where the defendant had committed ‘legal’

crimes, is that human beings be capable of telling right from wrong even when all

they have to guide them is their own judgment, which, moreover, happens to be
completely at odds with what they must regard as the unanimous opinion of all those
around them.”
What she is saying here is that although Eichmann didn’t know the criminal nature
of what he had done, nevertheless we have the right to expect of him that he had,

since there exists a capacity to judge ‘freely’, which is independent of any particular



historical conditions and can be attributed to all individuals. What is striking is
Arendt’s equivocation, between the polarised, one-sided alternatives of the total
abandonment of the subjective element (in the ‘Epilogue’), and the presumption in
the ‘Postscript’ of a metaphysical freedom, of just the sort she claimed did not exist
in the ‘Epilogue’. Her reticence to engage with the theoretical problem of freedom
becomes apparent in her argument that whilst totalitarianism undermines subjective
freedom, this cannot be true in a relevant sense since it conflicts with the categories
of legal judgment:
we have become very much accustomed... to explaining away the responsibility of
the doer for his deed in terms of this or that kind of determinism. Whether such
seemingly deeper explanations are right or wrong is debatable. But what is not
debatable is that no judicial procedure would be possible on the basis of them, and
that the administration of justice, measured by such theories, is an... outmoded
institution.*!
This is problematic because it assumes that explanation and justification are
equivalent, which assumes the falsity of compatibilist theories of freedom in
advance.” The claim that the ‘administration of justice’ would be ‘outmoded’ in light
of the claims of ‘explanatory theories’ is a point apparently intended to act as a
reductio ad absurdum of such explanatory claims, yet this simply seems to beg the
question in favour of the modern legal notions of ‘civilised jurisprudence’ which her
own insights about the difficulties of judgment cast into doubt. Thus, there is a
tension in Arendt’s response to the subjective side of problem of judgment. On the
one hand, she feels that the institutions of totalitarianism undermined the legal
assumptions about subjective freedom, yet she reels from the implications of this,
which would be to undermine the foundational assumptions justifying modern law.
Her response is to posit, in spite of the repressive context, that subjective freedom can
nevertheless be asserted, even in oppressive political contexts, since there exists a
capacity to judge against the grain of historical context. This idea asserts the reality of
subjective freedom in spite of the various mechanisms which, on Arendt’s own

account, undermine that freedom.



This capacity of judgment is also invoked to establish an objective element of
normative community, by explaining how the judges were able to judge across
contrastive backgrounds. Faced with inadequate concepts and categories, the court,
Arendt argues, ‘judged freely, as it were, and did not really lean on the standards and
precedents with which they more or less convincingly sought to justify their
decisions.’” The judgment of Eichmann, then, although couched in terms of the
existing legal rules, in fact appealed to a normative standpoint ‘beyond the limitation
set upon them through positive, posited laws,’** in other words, a normative
standpoint transcendent of the particular contexts in which individuals find
themselves. Such a standpoint, like the subjective capacity, invokes a source of
normativity beyond posited laws and empirical community. This normative space,
which goes beyond particular communities, attempts to give a sense to the ‘order of
mankind,’ yet it fails to resolve the tension between the need of a community of
judgment and Arendt’s contention that Eichmann had stepped outside of that
community. On the one hand is the suggestion that the community that exists by
virtue of the capacity to judge includes Eichmann because that capacity is
attributable to all, yet on the other is the suggestion that, since Eichmann failed to
judge, he stepped outside of that community.

Arendt argues that the normative context, within which the subject thinks,
acts and judges is a radical constraint on his ability to do so freely. On the one hand,
the bureaucratic rationalisation characteristic of totalitarian contexts has the power
to “make functionaries and mere cogs in the administrative machinery out of men.””
Historically changing contexts thus delimit the freedom of subjects who have no
direct control over history. On the other hand, Arendt is resolutely committed to the
actual possibility of the ‘administration of justice,’* the responsibility, and thus the
freedom of the subject to judge, regardless of the historical circumstances. It is the
conflict between the problems of judgment and Arendt’s commitment to legal
judgment in spite of them that explains how ‘on the one side, Arendt displays a real
support for an international penal justice system, while on the other, she pulls the rug

from under it.’?’



n
Judgment, Freedom and History

At the heart of the aporias in Arendt’s account is a need to see subjectivity as
historically contextualised, without relinquishing the subject’s responsibility and the
normative force of judgment. I suggest that this might be understood through a
contrast with the approach of critical theory to the topic of history and freedom.
Throughout Adorno’s work, the idea that history undermines moral freedom plays a
central role, captured in his aphorism from Minima Moralia: “there can be no good
life within the bad one,”*® highlighting the sense in which a corrupt historical context
undermines the possibility of subjective moral freedom. Adorno’s central idea here is
that the internal contradictions and conflicts of modern society are such that moral
categories no longer make any sense in it, and this, he suggests, might ‘help to
explain some of the antinomies and aporias we constantly encounter in discussions
of Auschwitz.”® Against the background of ‘overpowering structured institutions,’
the notion of the ‘formally free subjective agent’ appears out of place.”® Echoing
Arendt, Adorno insists that ‘wicked people... Iago, say, or Richard III... are no

longer to be found,”!

but whereas Arendt sees the ‘normality’ of evil as a specific
problem of totalitarianism, Adorno sees totalitarianism as simply the worst
exaggeration of the antagonisms of modern societal rationalisation, such that the
problems of judgment in Eichmann become emblematic of the problem of individual
freedom in modernity. Adorno’s strategy is to contend that it is the opposition of
freedom and history that is itself suspicious. Where Arendt assumes that explanatory
theories ‘from the Zeitgeist down to the Oedipus complex’ would ‘explain and
justify’®® individual crimes, Adorno thinks that this opposition of freedom and
necessity needs rejecting. The assumption that explanations in terms of processes
that are beyond the control of the individual would undermine freedom presupposes
that freedom should be understood on the Kantian idea, which focuses on the
individual as the sole locus of moral freedom and responsibility. The problem with
this position is that it instates a conflict between individual and social as an essential
one, the consequence of which is that freedom becomes an ‘all-or-nothing’ question,

but for Adorno the question of freedom cannot receive a simple ‘Yes or No’ answer.



In Kant’s idea of ‘unsociable sociability’ this conflict of individual and society
appears as problematic,” but it is with Hegel that freedom becomes a specifically
historical question, especially in his consideration of the conflict between morality
with ethical life, and their alleged reconciliation in modernity.** Whilst Adorno
rejects the idea that modernity has achieved this reconciliation,” he nevertheless
insists that the question of freedom concerns the possibility of reconciling individual
and society.”® Adorno argues that it is illegitimate to assume that history and freedom
are necessarily opposed; freedom is historically developing, and its relation to its
history is problematic. While Arendt’s response to the lack of subjective freedom in
Eichmann is to try to posit it nevertheless, Adorno’s is to point out that subjective
freedom is itself dependent on history. Yet, like Arendt, Adorno also insists on the
need for judgment, the impossibility of abandoning the ideas of individual freedom
and responsibility entirely:

we necessarily apply yardsticks of good and evil to behaviour that... already belongs

to a state of mankind in which, negatively, the entire sphere of morality has been

abolished,?’
In an inversion of Hegel’s vision of morality and ethical life reconciled in
modernity,*® Adorno sees modernity as a moment of history which has negatively
sunk below both morality and ethical life, such that the categories of morality — which
focus on the individual as the unit of moral freedom — make no sense. It is this
contradiction in freedom that explains why it cannot receive a ‘yes or no’ answer,
and suggests that we cannot understand either freedom of history as one-sidedly
dominating the relationship. Freedom is a question of the individual’s relation to
society, and since that relation is historically developing, so must our notion of
freedom. It is in this sense that freedom and responsibility must be seen as social
problems as well as individual problems; instead of assuming that they are categories
of the individual, we must understand them as ‘categories of the social.”

Adorno’s position shares some of the concerns of recent criminal law theory,
which has begun to reject theories that ‘locate culpability in the hearts and minds and

140

capacities of individual defendants,”® emphasising instead that ‘the very notion that



an individual exists at all depends upon a social world of relations’*' Reflecting the
sentiments of critical theory, Nourse argues,

It is not enough, any longer, to imagine culpability either in the image of a lonely

cunning self or a cruel deterministic world.*
As I have described it, Arendt equivocates between these two images, remaining
unsatisfied with both. In the rest of this essay, I discuss her attempt to reconcile this
tension in a theory of judgment which sees ‘the relationship between the individual
and the community as a nexus within which responsibility and guilt are
established.’® It is this tension between contextualising individual subjectivity, and
holding to the possibility of judging nevertheless, that underlies Arendt’s
equivocations in Eichmann. Thinking past this dichotomy is also central to Adorno’s
concerns, but his critical approach may help to suggest where both Arendt’s
treatment and the current debates* need to be augmented even further against the
grain of Enlightenment philosophical assumptions. It is in this direction that I
perceive critical theory to hold suggestive insights for understanding the problems of
legal judgment, both from the objective side of a normative community, and from

the subjective side of freedom.

yiig
From Practical Reason to Judgment
In order to understand Arendt’s theory of judgment, I begin by considering her
criticisms of Kant’s moral theory and the ways in which these lead her to attempt to
think moral freedom within the limits of the historical, and to account for the
possibility of both the subjective and objective dimensions of judgment, in terms of a
single capacity to judge inspired by Kant’s Critique of Judgment.

Arendt rejects Kant’s theory of practical reason® because she understands it
as a formal-rational model of moral autonomy which hypostasizes the subject from
empirical context. Arendt raises three objections to this model, that it is ahistorical,
solipsistic, and heteronomous or unfree. On the one hand, practical reason removes
normative judgment from empirical historical contexts in which it must always in

fact occur, which means that its claims are unanswerable to the unexpectedness of



history and the plurality of the human world. On the other, it frustrates human
freedom, imposing ‘external’ truths on the autonomous judgments of men.

Whereas Kant’s moral law speaks of man as an ‘intelligible or cognitive
being,’ the Critique of Judgment ‘speaks of men in the plural, as they really are and live
in societies.”*® Thus Arendt’s first objection is that pure practical reason is unable to
respect the historical context of evaluation, which is essentially characterised by
human plurality. In the moral law’s ahistorical, transcendental subject, moral
evaluation is reduced to a solipsistic enterprise that is prior to experience, embodying
the ‘antipathy toward plurality that is typical of the tradition.’*’ In other words,
practical reason is unacceptably individualistic in the face of the irreducible empirical
difference in humanity. Moral understanding can not be made sense of from a
solipsistic perspective, but instead requires an openness to the actual plurality of
human perspectives.” To put the point differently, the intelligible subject of practical
reason, constituted by the structure of rationality or the ‘conception of lawfulness’,
strips away the actual differences between ‘men in the plural’, on the assumption that
only the rational aspects of the subject are normatively relevant. In this sense, Arendt
finds practical reason too autonomous from history to be of any meaning in real,
plural, historical life. Thus on the one hand the move to judgment is motivated by
the desire to situate normative judgment in real history, which requires that such
judgment be rooted in the necessary plurality of the human world. This is the
revelation of modernity, exemplified in the phenomenon of totalitarianism, which
‘must be understood without reference to conventional moral truths because it shattered
those truths.”

On the other hand, practical reason is inadequate because it assumes that a
fixed rule can be relied on inform judgment which conflicts with the natality of human
history — the ‘freedom of a relatively absolute spontaneity’ to create new beginnings.”
The spontaneity of human action, its ability to be undetermined by anything
previous, necessitates the autonomy to respond to the unexpected phenomena which
history will throw up, and so normativity cannot come from outside, ‘uttering
commands’. In this sense practical reason is also, for Arendt, unacceptably closed.

Moreover, practical reason represents a coercive imposition on the individual which



seems to come form outside. The form of law, which relies on the logical category of
non-contradiction, is structurally connected with coercion, and as such, as conflicting
with the autonomy of the subject.

Practical reason ‘reasons’ and tells me what to do and what not to do; it lays down the

law and is identical with the will, and the will utters commands; it speaks in

imperatives.”'
The point here is that if judgments are governed by prior rules or ‘imperatives’, they
cannot be truly free. This model of moral freedom seems to Arendt to exclude real
autonomy; there is no freedom about how to choose, since the correct choice is
legislated for in advance. This argumentative strand bares interesting parallels with
Adorno’s claim that practical reason cannot be pure, but always merges with
instrumentality, and thus is bound up with dominating tendencies.”* Her intuition
that truth is coercive suggests to Arendt the need of a non-cognitive or non-rational
theory of normativity in judgment.”

Arendt seems to rely on an implicit analogy between the moral law and
positive law to suggest that the moral law presupposes a heteronomous source which
1s in principle separable from its authoritative normative force, portraying the
relationship between the rational form of the moral law and its normative content as in
principle distinct.>* But to see the moral law as only contingently self-legislated is
thoroughly confused, since it is the ‘legislative authority of the [moral] law is a
function of its justificatory force.”>> Nevertheless, the basic force of her criticisms
remains without this argument. The reduction of difference to what is identical
between all subjects, their rational character, appears as a negation of plurality, at the
same time as it appears as a coercion on the individual to conform with the universal
form of law. Arendt rejects this because the Kantian approach cannot reconcile the
need to ground moral freedom in historical context. Moral freedom seems abstracted
from the realm of human affairs to such an extent that from the perspective of that realm,
its determinations seem like an illegitimate imposition on the unexpectedness of

history.
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The Perspectivality of Judgment
The problem of judgment encountered in Eichmann, then, highlights the inadequacies
of an ahistorical and abstract Kantian ground of moral freedom to inform judgment
which is always situated in historically particular and original contexts, an
inadequacy emphasised by Kant’s equivocations over the clash of morality and
politics.”® On the one hand is the need to account for the moral freedom of the
individual against history, on the other is the need to provide a normative
community of judgment which transcends historical particularities and is capable of
grounding judgment across contrastive moral backgrounds by establishing a normative
community between judger and judged. In this context, Arendt’s theory of judgment
emerges from the struggle to reconcile normative universality with the particularity
of plural history that gives this universality its meaning and worth.”” Both aspects of
judgment, Arendt thinks, can be accounted for by reference to one faculty whose
essential characteristic is publicity.

Whereas practical reason remains isolated from history and the human world,
judgment is necessarily situated in the world.”

The crucial feature of judgment in Kant’s Critique of Judgment,” from Arendt’s
point of view, is the shift toward intersubjectivity. Whereas practical reason exists for
the abstracted subject, ‘when one judges, one judges as a member of a community.”®
Judgment

always reflects upon others and their taste, takes their possible judgments into

account. This is necessary because I am human and cannot live outside the company

of men. Ijudge as a member of this community and not as a member of a

supersensible world...%!

Thus, the Kantian theory of judgment seems a route to situating normative
judgments, both of the moral subject and the legal judge, in its social historical
context. Arendt sees here a way to avoid the abstraction and coercion of practical
reason whilst maintaining the possibility of valid moral judgment, in the face of

historical contingency, by anchoring judgment in the concept of community.



Given that Arendt refuses, as we have seen, to allow ‘truth’ to ‘dictate’
judgment — which ‘must not be coerced... by ‘truth’, philosophical or scientific’®* —
the question is how judgments can avoid the prejudices of a particular standpoint or
context, and it is this that Kant’s concept of community sense is supposed to achieve.
Yet, for Kant, the ‘enlarged thought’ required by community sense involves

comparing our judgment with the possible rather than the actual judgments of others,

and by putting ourselves in the place of any other man, by abstracting from the

limitations which contingently attach to our own judgment.®
Accordingly, the purpose of Kant’s transcendental idea of community sense is to
‘abstract’ from the limitations of being empirically situated so as to arrive at a
universal [ Allgemein] standpoint, that is, to arrive at judgments which are universally
valid for any judging person.®* Arendt, however, inverts this idea, relying on the
concept of enlarged mentality not to abstract from, but to situate judgment in
empirical community, thereby constraining its validity to particular historical
circumstances. This distinction underlies Arendt’s claim that judgments have only
general and never universal validity: ‘its claims to validity can never extend further
than the others in whose place the judging person has put himself.”® While Kant’s
version of enlarged mentality assumes that what is essential to judgment is not the
empirical but the universal aspects of subjectivity that can be attributed to ‘any man’,
Arendt emphasises the real difference in the empirical community within which any
judgment takes place.

It is this shift that leads Beiner to question the sense of attempting to base a
contextualist theory of judgment on Kant’s model of enlarged mentality.®® While
Kant’s theory in fact emphasises the transcendental identity of subjects, Arendt’s
theory of judgment emphasises their plurality, and the impossibility of rooting
normativity in any notion which abstracts from history and empirical community.

Historically contextual judgment operates by means of imaginative ‘visiting’,
whereby

in matters of opinion, but not of truth, our thinking is truly discursive, running as it

were, from place to place, from one part of the world to the other through all kinds of



conflicting views, until it finally ascends from all these particulars to some impartial
generality.®’
Such a process aims at ‘feeling and thinking simultaneously from a plurality of

standpoints,’®®

and it is this ability to think from other’s standpoints that Eichmann
lacked. The procedure of visiting ‘all kinds of conflicting views’ is supposed to avoid
both the coercion of truth and the fiat of prejudice and thus achieve ‘impartiality’.
Arendt’s assumption is that in human affairs truth recedes leaving a plurality of
perspectives which together are constitutive of the community. It is impossible to
escape one’s own perspective to an ‘Archimedean point,” but through a process of
imaginatively ‘visiting’ the plurality of other perspectives one can become aware of
the perspectival quality of one’s own view; the realisation that there exists a plurality
of different perspectives has the effect of undermining the certainty with which one
may hold a position, since it highlights the contingent and perspectivally constrained
nature of any view. Whilst I cannot avoid having a situated worldly perspective, 1
can take into account the diversity of perspectives, diffracting my own through the
gradual encounters with the many other possible standpoints. In visiting the ‘possible
rather than actual judgments of others’® one imaginatively represents the actual
perspectives of others; where Kant’s transcendental method invokes ‘every conceivable
standpoint,’ clearly detaching from empirical limitations, Arendt moves against this
grain emphasising that the validity of judgment is tied to the ‘particular (empirical)
conditions of the (actual) standpoints one has to go through (imaginatively) to arrive
at one’s own standpoint.”” Rather than adopting the prejudices and views of others, I
consider their perspectives as if I were there, ‘moving, as myself, ‘from standpoint to
standpoint.”’”! Disch emphasises this aspect of judgment, describing it as the process
of ‘telling oneself the story of a situation from the plurality of its constituent
perspectives.’’

Thus, Arendt’s theory holds that the validity of judgments is a function of their
perspectivality, that is, of their relation to the empirically existing community and its
plurality of different perspectives, rather than of any coercive cognitive universalist
criteria. It is this fundamental perspectivality that links judgment’s autonomy with its

historically situated character, and thus with plurality, and which links Arendt’s



theory of judgment to the real problems of legal judgment both in Eichmann in

Jerusalem and in contemporary legal theory.

v
Judgment and Rationality
Arendt’s theory of judgment, then, represents an attempt to theorise an autonomous
faculty of the subject which is independent of historical determinations, but which
avoids the coercive implications of the modern conception of reason. Yet, as
Albrecht Wellmer has argued, this non-cognitive model makes Arendt’s conception
of intersubjectivity unintelligible since it offers ‘no standards, and thus no grounds,’
for the validity of moral judgments.” Arendt’s position rests for its plausibility on an
implicit analogy between aesthetic and moral judgments, which are all understood
on her model as interpretive, rather than rational, claims. Rationality is excluded
from judgments because of the perceived coercive function of universalistic reason,
yet, as Peter Dews puts it,

It is the very universality of truth-claims which makes for their vulnerability: it is only

because assertions make demands on the assent of others... that they are open to

challenge.”™
The perspectival theory, then, provides no obvious grounds on which the validity of
a judgment could be challenged. In this light it is the absence of a rational element that
is coercive, since it leaves the limitation that other perspectives place on my
judgments unexplained, potentially allowing arbitrary and illegitimate power and
authority to influence judgment. The communicative rationality of judgment which,
for Arendt, represents the coercion of instrumental reason, is, for Habermas™ and
Wellmer, necessary to ground the intelligibility of disagreement and the liberating
effects of the plurality of perspectives.

In terms of the subjective side of the problem of legal judgment, the force of
Wellmer’s argument is that while Arendt’s perspectivality situates judgment in its
empirical context in a way that a formal-rational conception of moral freedom
cannot, in defining validity as a function of a judgment’s empirical perspectivality, it

leaves no clear ground for an autonomy against the grain of a normative background.



This makes the putative perspectival source of autonomy unintelligible, since if a
judgment’s validity is unconnected to its content, it seems that any judgment is
equally ‘valid’, and thus it is unclear why the perspectives of others would lead me to
question my own. Moreover, there are no grounds by which one might evaluate
better or worse epistemic or moral standpoints within the community; each is given
equal weight. Intersubjective judgment without a rational element merely inverts the
Kantian picture, such that instead of being entirely independent of empirical
community, the validity of moral judgment is entirely constrained by it, and does not
include cognitive criteria. This is paradoxical given that Arendt’s point in Eichmann
is, as we saw, that the moral landscape had been turned upside down, such that it
was ‘well-nigh impossible for him to know or to feel that he was doing wrong.”” The
irony, as Seyla Benhabib puts it, is that
the kinds of historical situations that led Arendt to her ruminations on thinking and
moral considerations... are precisely instances when the intersubjectivity constitutive
of the social world has been so dirempted and damaged that... the capacity to engage
in enlarged thought disappears.”’
The perspectival theory provides no answers here, since ‘as far as Eichmann could
see, no one protested, no one refused to cooperate.’”® A perspectival theory of
judging seems to be paralysed in the face of the very problem it was supposed to

resolve.
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Natural History and Subjective Freedom

This paradoxical position is, I suggest, due to the conflict between Arendt’s
critique of rationality and her commitment to the Kantian assumption that the
conflict between freedom and history is a necessary and ahistorical one:

Finally we shall be left with the only alternative there is in these matters — we can

either say with Hegel [that the ultimate judgment is success], or we can maintain

with Kant the autonomy of the minds of men and their possible independence of things as they
are or as they have come into being.”
Given these alternatives, she sides with Kant and assumes that freedom is to be

accounted for by some autonomous faculty, which is outside of historical



development. Thus, Arendt’s version of human history has liberated itself from
natural history and become nature’s master,” and as such is not susceptible to
explanation,® whilst the ‘mind’ is construed as autonomous from the coercion of
truth, and thus even from the processes of social history, ‘of things as they are or as
they have come to be’. Her conception of reason and judgment are thus completely
independent of natural history, and thus essentially unchanging: ‘Heraclitus’, asserts
Arendt, ‘spoke truly, in words still unburdened by terminology: ‘the mind is separate
from all things.””®* Arendt fails to appreciate that the Kantian assumption that
freedom must be independent of history relies for its plausibility on the distinction
between reason [ Vernunft], which is the realm of freedom, and nature, which is the
realm of necessity. Arendt rejects this second distinction which is central to the
concept of practical reason, but nevertheless accepts the suppositions of the classical
distinction between causal explanation [ Naturwissenschaften], whose faculty is
‘understanding’ [ Verstandt], and meaningful interpretation [Geisteswissenschaften],
whose category is reason and domain is ‘human affairs’.®

Her reliance on these Kantian distinctions conflates truth with certainty, and
partly explains the inability of her theory to adequately understand the role of
rationality in free moral judgment. As Habermas argues,

An antiquated concept of theoretical knowledge that is based on ultimate insights

and certainties keeps Arendt from comprehending the process of reaching agreement

about practical questions as rational discourse.**
This conception is unfounded; there is a clear distinction between claims to truth and
claims to certainty, especially in scientific practice, where it is a condition of the
intelligibility of attempts to reject a truth-claim, by experimental activity and rational
argument, that a claim to truth is self-consciously fallibilist. It is this positivistic error,
which flows partly from her Kantian assumptions about reason and nature, that leads
Arendt to equate all rational claims with the coercive character of reason.

With its unsupported positivist distinction between reason and cause, the
inadequacy of this hermeneutic view of history® is already apparent in Origins of
Totalitarianism,* where Arendt invokes the concept of ‘crystallization’ to distance

herself from ‘explanatory theories’, favouring an ‘interpretation’ of the ‘amalgam of



fragments that are only contingently related’®” which ‘come together’ to form the
phenomenon of totalitarianism. Yet ‘crystallization’ actually captures the difficulty of
understanding causation in human affairs, because it is, of course, a causal process that
appears to be undetermined because of the complexity and openness of the mechanisms
involved.® Arendt’s own analyses suggest the untenability of the
explanation/interpretation distinction, yet she holds firm to it and the positivist
conception of knowledge it entails.

For Adorno this choice between freedom and necessity is a false one.
Whereas Arendt attempts to establish the fact of autonomy against a history which
conflicts with it, Adorno argues that the problem of subjective freedom is itself a
historical one, so that

The question of freedom does not call for a simple Yes or No, but a theory which

rises above society as well as above the individuals existing in it.*

Like Arendt, he recognises the internal antagonism between freedom and coercion in
Kant’s moral philosophy, yet for him the breakdown in the concept of subjective
freedom shows that freedom cannot be thought of ahistorically. The problem of
freedom itself,

is a product of history in the sense that the categories of freedom and unfreedom are

themselves the products of history; and in the sense that the entire sphere of morality

only came into being historically together with the human subj ect.”
Thus, to assume particular historical conflicts are metaphysical is an illegitimate
abstraction from historical context. The conflict between individual freedom and
historical context has itself come about historically, and should not be assumed to
have a metaphysical reality beyond particular circumstances. Rather, subjective
freedom must be seen as interdependent with the structure of social life, and this is
historically changing. Adorno’s materialism here is influenced by Marx’s view of
history as natural history, but it is not an arbitrary metaphysical materialism;” it is a
position which, Adorno claims, is licensed by the immanent contradictions in the
idealist position,” which necessitate an account of the understanding of freedom in
its relation to historical context. The relevance of Adorno’s philosophy to Arendt’s

theory of judgment is twofold: firstly, it helps explain how Arendt’s theory of



judgment fails to resolve the aporia in the conclusions to Eichmann in Jerusalem,
secondly, it provides an alternative way of thinking about the free subject which
rejects the distinction between subjective freedom and objective history, giving a
picture of subjective freedom which is both natural and rational, both possible and
suppressed, and moreover, one which I think is immanent in Arendt’s own aporetic
position.

Crucial to Adorno’s position is his argument that the idealist distinction
between ‘freedom’ and ‘necessity’ is internally incoherent because freedom and
necessity overlap with each other in the actual experience of freedom. Kant’s concept
of freedom opposes itself to the necessity of nature, yet real freedom would be
impossible without a natural element, since reason on its own operates according to
the ‘legality of the pure form of thought.”” In Negative Dialectics, he argues,

due to its rationality, the will becomes irrational... Freedom is sabotaged: its Kantian

carrier, reason, coincides with pure law. Freedom would need what Kant calls

heteronomous.”*
The argument here is that Kant’s reduction of freedom, to action determined by the
lawfulness of reason, * becomes incoherent because without a natural ‘heteronomous’
element it would not be able to account for the motivational element in action, and
so would ‘retranslate spontaneity into contemplation.”®® What would be required for
this spontaneity is precisely the natural element which Kant sees as belonging to the
realm of necessity and thus unfreedom. This is what Adorno calls the ‘addendum in
which consciousness externalises itself’,” the aspect of natural embodied impulse
from which reason cannot coherently be abstracted. It is only with this
‘impulsiveness that freedom extends into the realm of experience,”® but because this
impulse is represents an element of natural necessity, Kant’s ‘idea of freedom turns
into a paradox: it comes to be incorporated in the causality of the phenomenal

" Adorno rejects the distinction between reason and nature that underlies the

world.
Kantian hypostasization of freedom from history, arguing that the immanent
collapse of the distinction between freedom and necessity licenses a view of freedom
as embedded in natural history. To see freedom as a capacity of the mind severed

from historical change is to assume that reason is separate from natural history. The



first philosopher to appreciate the historical nature or reason was Hegel,'” but
Adorno sees history as natural in way Hegel did not, arguing that reason and
sociality must be understood as an outgrowth of nature.

Yet, Adorno’s dialectical analysis of the concept of freedom reveals an
element of truth in its falsity, since internal contradiction between freedom and
necessity correctly maps the antagonistic experience of freedom in modernity, the
subjective experience of being both actually unfree but potentially free. The subject must
then be thought of as always potentially free, yet always also historically constrained
by the very same aspects of historical development that have led to the possibility of
freedom, and it is this entanglement of the conditions of freedom and of unfreedom
that makes freedom a dialectical phenomenon. The problem of freedom is a definite

one for ‘men as products of history,”'"!

which is why it is a mistake to treat it as an
ahistorical problem. If this argument is right, then Arendt’s attempt to assert freedom
in abstraction from history, as an autonomous faculty, assumes what it tries to prove,
that subjective freedom is a given in spite of the limitations imposed on it by the very
social conditions which also make it possible. Taking for granted that the
‘administration of justice’ in legal judgment is possible, Arendt commits one-sidedly
to the liberal idea of freedom even though her analyses in Eichmann demonstrate the
inadequacies of legal thinking about the subject’s relation to history. Arendt’s
critique of Kant is inconsistent and incomplete; although recognising the collapse of
the Kantian distinction between freedom and necessity, Arendt fails to recognise that
this undermines the distinction between reason and nature, and thus the idea that
freedom is independent of history. In asserting that individuals are free to judge
against the grain of history, she rather arbitrarily rejects the implication of her
analyses of both the dehumanising effects of totalitarianism and the coercive
functioning of reason, which is that the individual’s freedom could depend on
objective historical conditions.

This assertion, that freedom actually exists in ‘a political system in which
freedom is completely suppressed,” '”” runs the risk of pressing the concept of freedom

‘into the actual service of repression.’'” This is the broader dangerous aspect of



Arendt’s approach; she is eager to ignore the sociality of freedom on the argument
that,
Under conditions of terror, most people will comply but some people will not, just as
the lesson of the countries to which the final solution was proposed is that “it could
happen” in most places but it did not happen everywhere."®*
This argument again invokes confused positivist understanding of causal
relationships as necessary connections. What these few exceptions show is not that
freedom actually existed, but that it always remained a possibility. But ‘posited
positively, as given or as unavoidable amidst given things, freedom turns directly into
unfreedom,”'” both in moral philosophy, and in the discourses of criminal law
‘where matters become critical, where it ‘hurts.””'®. In light of Adorno’s analysis,
Arendt seems to align herself with ‘the idealistic, Kantian thinkers, who insist on the
freedom of man... [and] who infer from this the unconditional responsibility of
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individual human subjects,””" where the concept of freedom blurs with the demand

of ‘voluntarily accepting a compulsion that human beings cannot escape anyway.”'”®

The antagonistic nature of the concept of freedom reveals the real
interdependence of individual and social, such that it makes more sense to see
freedom as a category of society than to emphasise the independence of the
individual. At the same time though, freedom cannot simply be rejected on historical
grounds either, since to assume the negation of freedom would still be to accept the
terms of the idealist choice between freedom and history. On the contrary, whilst
freedom cannot be assumed, ‘we can only speak meaningfully of freedom because
there are concrete possibilities of freedom, because freedom can be achieved in
reality.”'”” The point here is that it is the very processes that give rise to the possibility
of freedom also frustrate its realisation, and these processes are social and historical,
such that freedom is itself socially and relationally structured.

Freedom conceived as reason stripped of the natural impulse would be
coercive, both as an element of necessity, and as a suppression of natural difference,
but this antinomy contains an element of truth which points beyond the opposition
of freedom and necessity, and it is this which grounds the ‘concrete possibility’ of

freedom. Central to Adorno’s account of individual freedom is the idea of the



natural bodily impulse, without which reason and spontaneity would lack the
motivational element and be inconceivable. Freedom, contrary to both Kant’s and
Arendt’s account, is not based on a faculty of mind abstracted from natural historical
change, since ‘reason has become what it is only because it has separated itself from
the addendum, from the element of impulse that is characteristic of will,”''* which
suggests both that the will suppresses impulse, and at the same time implies it.
Freedom involves the ‘somatic’ embodied impulse, an element that according to
Kant and Arendt, would be the opposite of freedom: natural determination.
Freedom is thus possible because of the concrete emergence in history of
reflective reason, which nevertheless frustrates freedom so long as it remains
detached from its natural embodiment. Yet Adorno is able to reject the coercive
aspect of reason whilst also insisting that this abstract universal moment in reason
also contains a progressive, utopian element: ‘the egalitarian ideal’. """ Adorno
suggests that without the element of rational reflection, the natural element of will
would be undetermined''? could revert to ‘direct, naked force.’'®> The universalistic
aspect of reason is thus both repressive in that it suppresses difference, and
progressive, in that it points beyond its own limitations to ‘the idea of a solidarity

transcending the divergent individual interests’''

of humanity, that could carry
forward the element of universality, without the element of suppression, and it is in
this sense that ‘truth beyond coercive identity would not be its absolute other, but
would always pass through that coercive identity and be mediated by it.”'"®
According to this thought, individual freedom would involve both the
elements of reason and nature, coming together:
Both the elements that are needed if freedom is to make its appearance, reason and
impulse, are mutually dependent. Thus practice needs both theoretical consciousness
at its most advanced, and it needs the corporeal element, the very thing that cannot
be fully identified with reason.''®
I suggest that such an account of freedom grounded in natural impulse together with
reason has the potential to give us a way of thinking freedom as a real possibility
even against the grain of history, without hypostasising it from that history: ‘freedom
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is something which has not yet come into being,” "’ in the sense that social life in



modernity frustrates the possibility of free subjectivity, and yet ‘despite all that, there
is a genuine possibility of freedom, even in a totality steeped in guilt.”''® The crucial
contrast with Arendt’s position here, is that while she insists that freedom, in the
capacity to judge, must be asserted as actually real, Adorno insists it is not necessary
to claim that freedom is actual in order to maintain that it is a real potential. This
possibility of freedom precludes attempts at ‘evading a confrontation... with
everything that Auschwitz represents,”'"” but it also precludes Arendt’s dangerous
response of asserting freedom, in spite of unfreedom, on the basis of a mysterious
faculty of judgment. Although it is possible, it is extremely difficult to exercise
freedom within a repressive historical context, and it is this that makes legal
judgment, which presumes this individual freedom, so problematic. The more
repressive the context, the more problematic this judgment will be, which explains
the special difficulties in the Eichmann case. This is the ambiguity in modern
freedom which Adorno tries to capture in claiming that ‘in a very real sense, we are
simultaneously free and unfree.”’** The fundamental insight here, which
problematises legal judgment in a way that gives full force to the implications of
Arendt’s analyses of totalitarianism, is that individual freedom is bound up with the
socio-historic context of the individual; it is this paradox, that freedom is something
real, but something which is itself dependent of the social, dependent on history, that
explains the tensions in the problem of legal judgment, and thus explains Adorno’s
insistence that the question of freedom cannot receive a ‘Yes’ or ‘No’ answer.

Although failing to give us any easy answers, Adorno does help to understand
the subjective side of the problem of judgment in Eichmann, and furthermore, draws
out the implications for thinking about modern legal judgment outside of
totalitarianism more explicitly than Arendt’s account. The conflict between Arendt’s
commitment to a Kantian distinction between freedom and nature, coupled with the
rejection of truth as coercive, gives rise to the aporia in Arendt’s position. In
confining freedom to a realm in opposition to and autonomous of natural history, in
the faculty of judging, she takes for granted the Enlightenment conception of
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subjectivity on which ‘civilised jurisprudence notion of culpability rests,

adopting a one-sided view of the individual’s relation to society and implicitly



refusing to carry through the insights of her understanding of totalitarianism’s
dehumanising effects. Yet in rejecting rationality in moral matters, she leaves no
conceivable ground of this freedom, since it cannot depend either on reason or on
nature. The ground of the individual’s ability to judge remains mysterious.

Adorno’s account suggests the ground of judgment against the grain of history
would be the naturalistic version of freedom, which highlights the irrepressible need
for both a natural element and a rational element in freedom. Since he argues that
this natural impulse can only be given a moral character when it is refracted through
the utopian egalitarian element in reason, Adorno resists any one-sided account of
what freedom would involve. Furthermore, because Adorno insists on the necessity
of a rational element of reflection to make this natural impulse critical and free, his
position would be less vulnerable to Benhabib’s charge of ‘quasi-intuitionism’ than
Arendt’s.'"” Morally free judgment would depend not on the perspectives of others —
which in a corrupt community might provide no guidance — but on the ‘flesh and
blood’ reaction to human suffering which is irreducible to reasoning or to any
particular perspective, captured in von Schlabrendorff’s sentiment that ‘I just
couldn’t put up with things the way they were any longer.”'*® Adorno refers to this as
a ‘solidarity with suffering’, and it is this naturally grounded response which provides
a means of thinking individual freedom against the grain of historical context in a
way that Arendt’s perspectival theory of judgment fails to do.

This act of resistance, the fact that things may be so intolerable that you feel

compelled to make the attempt to change them... is the precise point at which the

irrational aspect of moral action is to be sought.'**

This moment of solidarity provides an account of how freedom is possible without

asserting its actuality.

Vil
Solidarity, Reason and Objective Community
From the objective side of the problem of judgment, Arendt’s perspectival
theory of judgment, in the absence of a rational element, threatens to undermine the

possibility of valid judgments across morally contrastive empirical communities, that



is, to provide a normative standpoint that can embrace contrastive normative
standpoints without ignoring the situatedness of judgment. A culturally relativist
position would be ironic given that Arendt’s aim was to ground just this sort of
evaluative judgment across communities.'” In Eichmann in Jerusalem the objective
side of the problem was that the empirical community was itself corrupt, such that no
common normative ground existed between Eichmann and his liberal judges. In
restricting normative judgment to the general validity that holds only for the
perspectives one has imaginatively visited, Arendt’s intuition that truth is coercive
unpicks the normative stitching of intersubjectivity.

As we have seen, Arendt’s rejection of truth has in common with Habermas
and Adorno a suspicion of the reductive instrumentality of cognition, which is the
real significance of her emphasis on the liberating effect of plural perspectival
thinking is. This model of autonomy is motivated by her rejection of the subjectivist

preoccupations of modernity,'*

whereby ‘the principle of [rationally structured]
subjectivity emerges as the only origin of normativity.”'*” Her mistake, however, is to
be led by her positivistic commitments to equate all truth with coercion, rather than to
see the ambiguous relationship between truth, rationality and normativity. In this
respect, her position bears unfavourable resemblance to the paradoxical rejection of
‘truth’ characteristic of the Nietzschean perspectivism of some post-structuralist
philosophers, for whom
the universality implicit in the concept of truth appears as a threat. Since no
conception of truth could ever justify the universal validity which it claims, such a
claim can only mask a desire for power, the wish to unify coercively a multiplicity of
standpoints.'?®
Arendt’s rejection of rationality as a coercive suppression of difference is not entirely
misplaced: it is one-sided. The crucial strength of Adorno’s negative dialectic
approach, here, is that he is able to reject the coercion and suppression of rationality
without sacrificing rationality altogether in the way that Arendt’s ‘mysterious’ faculty
of perspectival judgment does.

In Dialectic of Enlightenment Adorno argues that reason is entangled with the

self-preservative need to reduce difference to that which is identical with itself."’ Yet,



as we have seen, in contrast with Arendt’s argument, Adorno insists on the need for
an element of reason; practical reason’s ‘absolute split between freedom and chance

'130 since both

is as arbitrary as the absolute split between freedom and rationality,
rationality and nature (‘chance’) are necessary for freedom to be conceivable. He is
able to reconcile these intuitions by seeing reason as historically constituted and
structured in a way that Arendt does not. Wellmer’s implicit equation of Arendt’s
and Adorno’s position is thus too quick;"’ reason is not to be seen as reducible to
domination, since this would leave no room for the sort of critical rationality upon
which such a thesis would inevitably rely. Adorno’s argument is, rather, that reason
is entangled with its natural instrumentality so that it is not possible to clearly separate
reason’s progressive and oppressive aspects. This conception is able to criticise
reason whilst doing justice to the progressive element in Kant’s rational ‘formalism’,
which Adorno vigorously defends:
It stipulates the universal legal norm, and thus, despite and because of its
abstractness, there survives in it something of substance: the egalitarian idea. The
German critics who found Kantian formalism too rationalistic have shown their
bloody colours in the fascist practice of making blind phenomena the criteria of who
was to be killed."**
This passage illustrates Adorno’s emphasis on the dialectical unity of the progressive
and regressive elements in the idealist concept of freedom, since it is both ‘despite
and because of’ the formalism of reason that it contains a progressive aspect; the
internal antagonism in the concept of reason both acts as a critique of its repressive
aspect, and is disclosive of its utopian egalitarian element which reaches beyond it.
It is, thus, Adorno’s understanding of the ambiguity of modern reason, often
overlooked by his critics,'* his awareness of the internal connectedness of
dominating and liberating tendencies in modernity, that allows him to reconcile the
insights of Arendt’s position with the criticisms of Habermas and Wellmer. With
Arendt, he argues that freedom and normativity cannot be grounded in rationality
alone, since normative reason is entwined with a coercive logic of ‘identity’, which
negates real difference. For Wellmer and Habermas, cognition in its moral forms is

mediated by subjectivising and instrumentalising pressures which do not show that



rationality is normatively sterile, but rather that it is fragile, and requires political
nurturing through public institutions which create a space for communicative
rationality to flourish against the pressures of instrumental rationality. Crucially, the
force of Adorno’s argument here is that it is a mistake to think that the instrumental
and normative aspects of rationality can be strictly differentiated."** If this is right,
then the model of communicative rationality replicates the transcendental subject as
a ground of normativity, by hypostasising the quasi-transcendental structure of
intersubjectivity from its natural history. Accordingly, unlike Arendt, Adorno is able
to criticise the attempt to root normativity solely in ahistorically valid structures of
rationality whilst at the same time acknowledging the necessary role rationality must
play in critical judgment, because of his emphasis in the entwinement of rationality
with its natural history.

If this is right, Arendt’s model of perspectival judgment is incapable of
providing the universalistic normative resources to judge across morally contrastive
backgrounds, because it makes validity a function of empirical perspectivality. In the
final pages of the Lectures on Kant, however, she suggests that the ultimate empirical
community extends to the whole of mankind, since

in the last analysis, one is a member of a world community by the sheer fact of being

human...When one judges.. one is supposed to take one’s bearings from the idea, not

the actuality, of being a world citizen.'®
The final stage of community reverts from an empirical to a transcendental strategy,
founded on ‘the necessary condition for the greatest possible enlargement of the
enlarged mentality... ‘An original compact, dictated by mankind itself.”"* In order
to extend perspectivality beyond its relativistic limitations Arendt is forced to invoke
the classical contractarian idea of an ‘original compact’, and it is difficult not to read
this as a revocation of the central commitments of her theory to empirical difference
and plurality. As Habermas puts it,

Arendt finally puts more trust in the venerable figure of the contract than in her own

concept of praxis... She retreats instead to the contract theory of natural law."*’

This move exemplifies Adorno’s insistence that to try to think in universal ahistorical

terms from a conflict-ridden totality will necessarily lead to conceptual antagonism.



Yet, in her notion of a community established by the ‘sheer fact of being human’ I
suggest that Arendt betrays the immanent tension between the relativising impact of
an empirical community-based perspectivality and the universal aspirations of her
commitment to autonomous judgment, revealing a pull away from the hermeneutic
conception of community and toward a materialist and naturalistic commonality
that could transcend the limitations both of coercive rationality and of the contingent
normative landscapes which constrain individual moral freedom. In Adorno’s
thought there is a gesture toward a normative community beyond the ‘conflict-ridden
totality’ which attempts to derive an analogue to the ‘world community’ that would
not have to fall back to the quasi-transcendental formalism of a ‘rationality of
practical judgment’ under-labouring Habermas’ criticism. The dialectic of repressive
and liberatory aspects in the concept of freedom, Adorno argues, discloses a utopian
impulse to go beyond the antagonism of individual and community, for ‘the so-called
moral categories of the individual are more than strictly individual.’"*® It is here that
Adorno develops the objective dimension of his ‘idea of a human solidarity that

transcends all individual interests,’"*

giving it his own naturalistic content whilst
arguing that the concept itself can be arrived at by working immanently from
idealism’s own internal antagonisms, since ‘the spirit of solidarity is only able to
develop on the back of the spirit of repression, which that of solidarity then
annuls.”'*

What Adorno captures is the ambiguity in the ‘concept of mankind’, which
on the one hand ‘contains the idea of reason as a universally valid notion,’ but

through this universality ‘points to the plurality of subjects,”'*!

and thus to a really
existing naturalistic community which transcends particular empirical backgrounds.
However, ‘the power of solidarity can grow only by working its way through its own
repressive nature.’'*? The basic force of this elliptical claim is that, for Adorno, the
dialectical tension between the repressive and utopian aspects of rational universality
expresses a historical conflict; whilst they do not necessarily imply each other, they
have historically come to be entangled. The challenge for universal solidarity to work

through its own repressive nature is the indication that, since freedom is something



made possible and at the same time held back by modernity, the experience of this
human solidarity requires a massive effort.

It is this solidarity with the free individual ‘ensnared by the false totality’'*’
which I suggest emerges from my discussion as something to retrieve from Arendt’s
reflections on judgment. Such a solidarity in judgment between judger and judged,
both of whom lie in each individual, would be alive to the contradictions and
coercion of judgment in a world in which, ‘in the midst of unfreedom, human beings
practise the gestures of freedom.”'** These contradictions require a form of judgment
which can do justice to the dignity of the always potentially free individual, whilst
recognising the tragic status of that subject enveloped in a historical legacy they do

not choose or make. But in order to articulate this conception of judging solidarity

we need to go beyond the Kantian assumptions that characterise Arendt’s thinking.

Conclusions
Whilst Adorno provides a way to think past the ahistorical concept of

freedom, his response is not without difficulties. It deliberately gives no guarantee of
freedom, and no exhaustive criteria for the justification of moral claims. This flows
from his view that, given the conflicted nature of freedom and its relation to modern
society, ‘a substantial, indubitable certainty with regard to moral behaviour does not
exist... there is no such thing as moral certainty.”'* The irrationality that arises when
moral categories are applied consistently, means that no fixed rules or categories will
do. This implies that moral and legal judgment, though urgent, will remain deeply
problematic.

The ‘spirit of solidarity’ in Adorno’s thought seems to me to indicate how
judgment might be thought of given its deeply problematic character. It is an idea
which tries to think past the simple dichotomy of freedom and history, which Arendt
accepts in spite of herself. It attempts to embrace the inherently antagonistic nature
of judgment in an antagonistic world, which calls for a dialectical form of judgment
that

brings the executioners into the diagnosis of entanglement and guilt, and even

conceives of them as victims and not just as murderers, which is what they also are.'*



This passage is crucial for understanding the implications of Adorno’s view for the
problem of legal judgment, since it grasps the necessarily conflicted nature of
judgment in historical conditions which conflict with the realisation of freedom. That
individuals can be both murderers and victims simultaneously because they are both
potentially free and actually unfree, is at the heart of the problem of judgment, and
its implications are that the problem cannot receive a one-sided answer. The nature
of the potentially free but actually unfree subject means that the objective community
does exist — we are all included in the tragic status of individuals who cannot
transcend the historical limitations on their freedom. It is this realisation that might
ground a kind of solidarity with mankind, in light of which Arendt’s mistake may be
to see Eichmann as outside of the community of mankind, putting him beyond the
reach of any possible community. I began by arguing that Arendt begs the question
in favour of the possibility of valid judgment in Eichmann, and one of the strengths of
Adorno’s position is that he is able to provide a more robust defence of judgment,
since he argues that to accept either the image of the ‘cunning self’ or of the ‘cruel,
deterministic world’ would be equally one-sided and incoherent. Individual
judgment can be neither entirely rational nor totally perspectival; subjective freedom
must be thought of as involving both rational and natural elements, since these two
aspects are inseparably bound up in a common natural history. A materialist and
naturalistic view of judgmental community provides a way to think this unity, since
if the structure and process of social life are not excluded from normative judgment,
they become vital tools to inform and guide reflection, explaining how some
perspectives are more or less epistemically privileged or corrupted by sedimentations
of power and social conflict.

In broader terms, in rejecting the distinctions between reason and nature,
freedom and history, normative and instrumental rationality, Adorno suggests a way
of more rigorously thinking the free subject in historical context since he sees
freedom as a category of the social whole, a category of history itself, as well as a
category of the individuals existing within history. Such an approach, I suggest,
offers support for forms of judgment which go beyond the one-sided thinking of

‘formal’ legality, towards ideas of relational and collective responsibility emergent in



recent scholarship,'*’ but also to other, non-traditional and creative ways of thinking

about judgment.'*®
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