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Climate Change and the Courts

by Jolene Lin(
Introduction 

The climate change discourse has largely focused on the core international climate change governance framework comprising the United Nations Framework Convention on Climate Change (UNFCCC) and the Kyoto Protocol, State or governmental action, and technological and economic responses to the reality of a carbon-constrained future.
 The contribution by lawyers and legal academics to this discourse has also been along similar lines, and for a long time, little could be said about the quintessential response of the law – adjudication as a form of climate change governance. However, as governments continue to drag their feet to implement laws and policies to address climate change, non-governmental organizations, individuals and local governments have sought to use legal avenues to hold certain entities accountable for their contribution to global warming and to maintain the climate change issue on the political agenda. Activists have also filed climate-change related petitions in supra-national forums outside the UNFCCC regime in attempts to articulate important issues of equity and justice that have tended to be marginalized by the dominant climate change discourse. These various factors have given rise to the emerging field of climate change adjudication wherein supra-national and domestic adjudicative forums are receiving petitions or hearing claims related to the issue of global warming. 

This article seeks to examine the approaches of domestic and supra-national adjudicative bodies to climate change cases and the consequent role that the courts and legal processes play in climate change governance. In Part I, I provide some introduction to the various ways in which the law is being used as a vehicle for climate change governance, whether through the use of litigation to create public support for political action or to mainstream climate change responses within existing environmental and planning laws. Part II analyses selected cases from Australia, the UK and the European Union to elucidate the use of adjudication to promote climate change mitigation and adaptation.
 I place these cases into three categories: “Pressing for Regulation”, “Regulating the Regulatory Response”, and “Articulating Marginalized Concerns”. What distinguishes these categories is the motivation behind the litigation suit. For the first category, the plaintiffs are resorting to the courts to provide concrete action to tackle climate change against the background of inadequate governmental regulation. The second category, as the name suggests, refers to the role the courts play in the overall regulatory framework that has been created in response to climate change. The cases that have arisen in relation to the European Union Emissions Trading Scheme fall into this category. In these cases, the court performs the role of an umpire, ensuring that the playing field for regulated entities is a level one based on established principles of European Union law. The final category comprises the Inuit claim to the Inter-American Commission on Human Rights and the petition to the UNESCO to list specific domestic sites on the List of World Heritage Sites in Danger as a result of the impacts of climate change. While such petitions do not constitute formal law-making, I suggest that it is important to consider these petitions in a discussion about the role of adjudication in climate change governance. These petitions raise questions about the current inability of the dominant climate change governance framework to address the needs of the victims of climate change. Part III concludes.

Part I 
Part I provides contextual background to the rise of climate change litigation by addressing two questions. First, why has there been a need to resort to litigation to prompt or accelerate governmental responses to climate change? Secondly, how does litigation operate to put pressure on governments and private companies to take positive action on climate change? Another way of asking the same question is - what do plaintiffs in such climate change cases seek to achieve? 
Why resort to litigation? 

In jurisdictions which have not ratified the Kyoto Protocol and therefore do not face legally binding greenhouse gases (GHG) emission targets, domestic actors such as environmental NGOs take to the courts because they are not able to work the regular political or bureaucratic machinery successfully or they hope to use the courts to complement their lobbying campaigns in the hallways of legislative chambers and executive agencies.
 The combination of factors such as State refusal to ratify the Kyoto Protocol, the presence of an active civil society, well-funded environmental groups, and a tradition of public interest litigation explains the resort to litigation in jurisdictions such as the US and Australia. In the United States, the refusal of the Bush Administration (January 2001-January 2009) to undertake climate change regulation under existing environmental laws or to support the promulgation of any new climate change laws caused deep frustration and undeniably prompted action through the courts to put pressure on the executive branch to act on climate change. Action through the courts has been all the more necessary because Congress has tied US acceptance of binding emission reduction targets, inter alia, to developing countries accepting such targets too.
 Similarly, the Howard government’s refusal to ratify the Kyoto Protocol and its lacklustre domestic efforts to address climate change were an impetus behind climate change litigation in Australia.
  
The direct and indirect effects of litigation 

           One may characterize climate change litigation as public interest litigation.
 I use the term “public interest litigation” here loosely to refer to the use of law and legal techniques to pursue public interests or public goods as opposed to private rights. Public interest litigation may also be defined as a type of legal action in which the claimant has no private interest in the subject matter of the case but is bringing the case on behalf of the community (or a sector of it) against the government or public authorities on a matter that has wide impact on the society.
 
             Climate case litigation has comprised of legal actions against both public bodies and private entities. Legal action against public bodies has primarily been through judicial review. Judicial review is commonly understood to be judicial scrutiny of the legality of administrative decisions and the role of the courts in such cases is to interpret the relevant legislation to ensure that it is implemented within statutorily-conferred powers.
 Accordingly, it is not the role of the courts to adjudicate on matters of public policy which should be left to the democratic process.
 The legislature is seen as the proper branch of government to engage and decide on matters of public policy However, as we will see in Part II below, courts do in certain cases adjudicate on matters of public policy while adhering to common law principles of judicial review. In relation to climate change cases, a direct effect of the use of administrative law is to force government agencies and public bodies to address climate change in their decision-making processes. In contrast, climate change litigation against private corporations has relied on general theories of tort law such as public nuisance and negligence.
 The difficulties of proving causation and remoteness of damage, inter alia, in such cases mean that these cases have very slim chances of success. In any case, these cases have not been decided on their merits but been summarily dismissed on the basis that they raised issues of a political nature.
 The litigants behind such cases must have been aware of the slim chances of winning in court. This begs the question of why such cases were still pursued. This leads us to the next point about the indirect effects of litigation. 

           The indirect effects of litigation refer to the use of litigation to raise public awareness or mobilize public sentiment on an issue, to keep an issue on the political agenda, to create leverage to supplement other strategies and to force the opposition to settle. Some social scientists argue that the most important aspects of social movements seeking change involve the indirect effects and uses of litigation. Mezey, for example, suggests that “although litigation by itself may not always produce immediate and sweeping results, it can function as part of an effective political strategy for achieving social reform”.
 By considering this body of research, Lobel has argued that courts not only function as adjudicators of private disputes or institutions that implement social reforms, but also as forums where political and social movements communicate and generate support for their legal and political agenda.
 In his model of courts as “forums for protest”, the objective of litigants is broader than obtaining remedies such as damages or injunctions. The litigation serves a number of roles – “…to expose the conflict between the aspirations of the law and its grim reality, or to put public pressure on a recalcitrant government or private institution to take a popular movement’s grievances seriously. What is crucial is that judicial relief not be viewed as all-encompassing; such relief is important but is not the sole goal of the litigation”.
 It is, of course, arguable whether the use of the courts as a forum of protest is a legitimate one. In the United States, the context in which Lobel develops his theory, various courts have expressed displeasure by sanctioning attorneys who have used the courts as an arena for political protest under Federal Rule of Civil Procedure 11.
 I do not intend to delve into this debate, but merely like to point out that the indirect effects of litigation constitute a reason behind climate change litigation. It is noteworthy that the organizations that have launched climate change cases often hold press conferences to announce milestones in the course of litigation and maintain very comprehensive websites and other channels of public communication.
 In short, the question of whether this sort of litigation is effective is a loaded one because notions of “effectiveness” are subjective depending on the goals that are sought to be achieved. The positive effects of many of these cases go beyond winning in the courtroom. Often, these cases are filed with little doubt that they will fail, but extra-legal tactical considerations such as keeping the issue on the political agenda are seen to justify such litigation. 

Part II

Having examined some reasons for the rise of climate change adjudication, this Part of the article seeks to examine selected cases from various jurisdictions to explore the use of adjudication to promote climate change mitigation and adaptation. The cases are categorized into three groups based on the motivation of the plaintiffs filing suit. In the cases within the “Pressing for Regulation” category, the jurisdiction in point has piecemeal or inadequate climate change policies or regulations and the plaintiffs resort to the courts to press for responses to climate change concerns. These tend to be public law cases based on general principles of judicial review or broad standing provisions within specific environmental legislation that give interested parties the ability to seek judicial review of administrative decisions. The next category, “Regulating the Regulatory Response”, comprises of cases that challenge aspects of climate change regulatory regimes such as cap-and-trade emission trading schemes. In these cases, it may be argued that the fundamental role of the court is to serve as an umpire leveling the playing field in order to maintain the legitimacy of regulation. The final category is titled “Articulating Marginalized Concerns”. There have only been two petitions to supra-national organizations in relation to climate change: the Inuit claim to the Inter-American Commission on Human Rights and the petition to the UNESCO to list specific domestic sites on the List of World Heritage Sites in Danger as a result of the impacts of climate change. These petitions were certainly not filed in order to seek damages. They were filed to raise the profile of the marginalized concerns of the victims of climate change, such as indigenous peoples, and to articulate important values such as equity and justice which are basic principles of international environmental law, but which tend to receive much less attention in the dominant climate change discourse because of the latter’s regulatory and economic focus.
 The purpose of the following analysis, particularly the cases in the “Pressing for Regulation” category, is to identify issues, approaches and principles that these cases have established and their overall contribution to climate change governance. 
Pressing for Regulation 
Many of the cases examined in this category are from Australia, where environmental groups have actively pursued litigation to raise the profile of climate change issues and to pressurize local governments to take adequate measures to prepare local communities for the impacts of climate change such as increased flood risks in coastal areas. The cases generally involve judicial or merits review, usually challenging governmental decision-making on the basis that environmental impact assessments have not adequately considered climate change impacts and are therefore invalid. 
The existence of specialist environmental courts and tribunals in Australia that have expertise in environmental law and a history of advancing the goals of ecological sustainable development is an important factor behind the relatively high number of climate change cases in Australia (compared to other commonwealth jurisdictions) as these adjudicative forums are likely to adopt a sympathetic approach to arguments based on climate change impacts.
 This factor will be further discussed below when we examine the importance of judicial attitudes and their impact on the role that courts play in climate change governance. 

To date, the following cases constitute the Australian courts’ “climate change docket”:
	State/ Territory 
	Cases

	New South Wales 


	Greenpeace Australia v Redbank Power Company (1994) 86 LGERA 143



	
	Gray v Minister for Planning (2006) 152 LGERA 258



	
	Walker v Minister for Planning (2007) 157 LGERA 124



	
	Minister for Planning v Walker (2008) NSWCA 224 



	
	Anvil Hill Project Watch Association Inc v Minister for the Environment and Water Resources and Centennial Hunter Pty Ltd (2007) 243 ALR 784 


	
	Drake-Brockman v Minister for Planning (2007) 158 LGERA 349



	
	Aldous v Greater Taree Council [2009] NSWLEC 17 



	Queensland 
	Minister for Environment and Heritage v Queensland Conservation Council (2004) 134 LGERA 272


	
	Wildlife Preservation Society of Queensland Prosperine/Whitsunday Branch Inc v Minister for Environment and Heritage (2006) 232 ALR 510



	
	Queensland Conservation Council v Xstrata Coal Qld Pty Ltd [2007] QCA 338



	
	Charles & Howard Pty Ltd v Redland Shire Council (2007) 159 LGERA 349



	Victoria
	Australian Conservation Foundation v Minister for Planning (2004) 140 LGERA 100



	
	Gippsland Coastal Board v South Gippsland Shire Council [2008] VCAT 1545



	South Australia 
	Thornton & Ors v Adelaide Hills Council & Ors (2006) 151 LGERA 1



	
	Northcape Properties Pty Ltd v District Council of Yorks Peninsula [2008] SASL 57


Promoting Mitigation versus Promoting Adaptation

The Anvil Hill project involving a proposed open cut mine that will produce up to 10.5 million tonnes of coal each year led to two judicial review cases, Gray v Minister of Planning which was heard by the New South Wales Land and Environment Court and Anvil Hill Project Watch Association Inc v Minister for the Environment and Water Resources and Centennial Hunter (Anvil Hill) by the Federal Court. In Anvil Hil, the applicant sought judicial review of the decision that the proposed action to build an open cut coal mine was not a “controlled action” under the Environmental Protection and Biodiversity Conservation Act (EPBC Act). The Act requires the relevant decision-maker to consider if impacts of a proposed development are “likely to be significant” on a “matter of national environmental significance” including world heritage property and threatened species.
 The applicant’s proposition was that “…in demonstrating the adverse impact of the greenhouse gas emissions and considering the likelihood of the proposed action having a significant impact, it is sufficient to show that the emissions contribute to climate change and that climate change has, will have or is likely to have a significant impact…”
 Stone J. rejected this argument on the basis that the absence of a link between the proposed mine and a specific, identifiable and measurable rise in global temperatures or other climate change impacts led to the conclusion that “the relatively small contribution of the proposed emissions to total global emissions could not be seen as having a significant impact”.
 Her Honour also rejected the argument that a contribution of 0.04% to global greenhouse emissions could be considered significant if assessed in the context of other potential actions, presumably referring to downstream uses of the coal: 
“…I have difficulty in conceiving how one would go about assessing a proposed action in the context of hypothetical/potential actions. Be that as it may, however, the Act does not prescribe the frame of reference by which the minister is to assess the significance or substantiality of an impact upon a protected matter. It contains no requirement that such assessment be confined to a comparison with other, hypothetical, proposed actions. The assessment of whether an impact is or is not significant is a question of fact…As such, the delegate was entitled to assess the significance and substantiality of the impact of the proposal as a whole rather than merely in comparison with other potential actions”.
 
Wildlife Preservation Society of Queensland is a case involving similar facts as Anvil Hill. The applicant sought review of two decisions by the minister’s delegate pursuant to Section 75 of the EPBC Act that the referred proposals to develop coal mines were not “controlled actions” on the ground that the delegate failed to take account of the “adverse impacts the Isaac Plains Coal Project and the Sonoma Coal Project are likely to have on the matters protected by Part 3 of the EPBC Act due to the mining, transport and use of the coal from the mines emitting a large amount of greenhouse gases contributing to global warming”.
 Dowsett J. accepted quite readily the delegate’s evidence that the reference in his reasons to the “indirect” impacts on World Heritage values were to greenhouse gas emission from all sources and its climate change impact and his conclusion that “if there were any such increased emissions [as a result of more coal being burnt as a result of the proposed mine, for example], the additional impact of protected matters would be very small and therefore not significant”. As in Anvil Hill, the courts rejected the applicant’s argument that it was inappropriate to seek to identify the actual effect attributable to the proposed development as opposed to the general threat posed by global warming. Dowsett J. held that “the EPBC required [the decision maker] to address the impact of the proposed action, not the impact of the worldwide burning of coal. The relevant impact must be the difference between the position if the action occurs and the position if it does not”.
  
These legal attempts to mitigate the contribution of the coal mining industry to climate change have not met with success. Anvil Hill and Wildlife Preservation Society of Queensland illustrate the difficulty of using litigation to promote climate change mitigation. A critical issue is that of proving causation. In both cases, the courts decided in the negative in response to the legal question “Do the GHG emissions of the proposed development constitute a significant environmental impact in the context of the global problem of climate change?” While the term “impact” has been judicially interpreted to include acts done by persons who are not the principle actor when such acts are sufficiently close to the proposed action and stands for the proposition that in considering the GHG emissions of a proposal, all direct and indirect impacts of the project must be assessed, the Australian courts in these climate cases have sought to narrow the scope of consideration of “impact” by emphasizing if it is significant or not.
 As Stone J. put it in Anvil Hill, “[t]he question is not whether there is an impact but whether that impact is, will be or is likely to be significant”.
 
It is arguable that the courts’ insistence on proving a causative link between the proposed project and a specific increase in global temperature or other tangible climate change impact is in line with traditional notions of culpability on the basis of causation (though, interestingly, Stone J. rejected arguments on causation in Anvil Hill
) but out of line with the scientific realities of climate change, the impacts of which are the result of accumulative emissions over long periods of time.
 As long as the courts insist on the need to prove, for example, temperature increase attributable to a specific source, adjudication will not be able to address climate change issues appropriately because of the disjuncture between traditional legal precepts and reality. I will also suggest that the courts’ conservative approach in these cases is motivated by the view that piecemeal regulation by litigation of important economic sectors and imposing the costs of climate change action on a single coal mine are not appropriate responses to climate change. 
However, the Australian courts have displayed greater ease in reversing or quashing governmental decisions on the basis that climate change risks, particularly the potential impacts on coastal areas associated with rising sea levels, have not been taken into proper consideration. Consequently, the courts is playing a significant role in making climate change adaptation an important element of governmental planning decisions, thereby promoting climate change governance at the local level. Walker v Minister of Planning highlights the importance of factoring future climate change into local planning decisions. The case concerned a concept plan for a residential sub-division and retirement development on coastal plain land north of Wollongong. The applicants’ complaint, inter alia, was that the Minister had failed to consider whether the impacts of the proposed project would be compounded by climate change, in particular, whether changed weather patterns as a result of climate change would lead to an increased flood risk.
 The judge held that the Minister had indeed failed to do so because the numerous documents before him did not consider climate change flood risk. The Minister was held to be under an implied obligation to consider whether climate change flood risk was relevant and, if so, to take it into consideration when deciding whether to approve the concept plan. The implied obligation was held to arise from the subject matter, scope and purpose of the Environmental Planning and Assessment Act.
 Biscoe J’s remarks on the importance of considering climate change impacts in governmental decision-making are worth setting out in detail: 
“Climate change presents a risk to the survival of the human race and other species. Consequently, it is a deadly serious issue. It has been increasingly under public scrutiny for some years. No doubt that is because of global scientific support for the existence and risks of climate change and its anthropogenic causes. Climate change flood risk is, prima facie, a risk that is potentially relevant to a flood constrained, coastal plain development such as the subject project.”

Biscoe J’s decision was overturned on appeal to the New South Wales Court of Appeal.
 The Court of Appeal ruled that whilst the 'public interest' was an implied mandatory consideration in decision-making under the relevant legislation (Part 3A of the Environmental Planning and Assessment Act 1979 (NSW)), the requirement to consider the ‘public interest’ operates at a very high level of generality and does not, on its own, require consideration of a specific aspect of the ‘public interest’ such as one or more of the principles of ecological sustainable development (ESD).
 The judge found that it was difficult to conclude that failure to consider ESD principles rendered a Minister’s decision void because encouragement of ESD is just one of the many objects set out in the legislation. Nonetheless, it should be noted that the Court of Appeal did not rule that climate change was not an important consideration or a factor that can be perfunctorily addressed in planning decisions. Hodgson JA held that “I agree with the primary judge that consideration of [the precautionary principle and inter-generational equity] in relation to this project would have required consideration of long-term threats of serious or irreversible environmental damage, not inhibited by lack of full scientific certainty, and that this almost inevitably would have involved consideration of the effects of climate change flood risk”.
 Further, Hodgson JA hints that it is only a matter of time before the failure to consider ESD principles would amount to failure to consider the ‘public interest’ and therefore render the decision in question void: 

“However, I do suggest that the principles of ESD are likely to come to be seen as so plainly an element of the public interest, in relation to most if not all decisions, that failure to consider them will become strong evidence of failure to consider the public interest and/or to act bona fide in the exercise of powers granted to the Minister, and thus become capable of avoiding decisions.”
 

This is encouraging for the development of the climate change jurisprudence as many of these cases rely on the principles of ESD, particularly the precautionary principle and inter-generational equity, to justify consideration of climate change in environmental and planning decision-making processes. Similarly, the hope is that jurisprudential developments along these lines will clarify that consideration of climate change impacts cannot take place merely at a very general level, rendering it potentially lip service to the principles of ESD. The current state of the law gives the decision-maker significant discretion on the level of scrutiny at which he wishes to consider climate change issues. Some cases have therefore failed on the ground that even if the Minister was obliged to consider ESD principles, he was not obliged to consider them at that level of particularity, and that it was sufficient that the Minister considered GHG emissions in the context of ESD broadly. In Drake-Brockman v Minister for Planning, for example, the applicant argued that consideration of the climate change impact of the project under consideration required a quantitative analysis of GHG emissions. The question was whether the Environmental Planning and Assessment Act 1979 required the Minister to have information to this effect, failing which the Minister could not consider ESD.
 The court held that the Act did not mandate any particular mode of analysis and at the alleged level of particularity given “the breath of the unifying theme of ESD [which] explains the ubiquity of the concept in development decisions and discloses the level of generality at which it is capable of operating”.

Returning to the point that the Australian courts have been more at ease with mainstreaming climate change adaptation within the existing legal framework, there is a certain momentum in this regard. In Charles & Howard Pty Ltd v Redland Shire Council, the Queensland court of Appeal upheld a decision of the Planning and Environment court of Queensland that the impact of climate change on sea levels on flood-prone land proposed to be filled for residential development justified a condition requiring the proposed dwelling to be relocated to an area less vulnerable to tidal inundation. The Supreme Court of South Australia in Northcape Properties Pty Ltd v District Council of Yorke Peninsula upheld a decision of the Environment, Resources and Development court of South Australia that changes in flood patterns and sea levels by global warming would erode a buffer zone and prevent public access to the coast, making coastal land subdivision unacceptable. In Gippsland Coastal Board v South Gippsland Shire Council (No 2), the Victorian Civil and Administrative Tribunal held that the likely increase in severity of storm events and sea level rise due to climate change created a reasonably foreseeable risk of inundation of the land and proposed dwellings. The proposed location was therefore not suitable for residential development and the Tribunal refused to consent to the proposed developments. Interestingly, the tribunal noted that it was no longer acceptable to rely on historical records in assessing future potential impacts: 
“…we have had regard to the broader picture that there is a general consensus that some level of climate change will result in extreme weather conditions beyond the historical record that planners and others rely on in assessing future potential impacts. It is, in our view, no longer sufficient to rely on what has gone before to assess what may happen again in the context of coastal processes…”
 
Developers and planners would have paid heed to this clear message from the courts about the adequacy of the information in relation to climate change risks provided in planning applications. This is a good example of the courts playing a positive role in climate change governance by setting guidelines and rules for businesses and governments to “climate change-proof” social infrastructure and assist society in adapting to the impacts of climate change. 
Judicial attitudes 
It is a truism to note that judicial attitudes towards climate change as an environmental issue that poses challenges to many aspects of social organization has bearing on the development of climate change law and the contribution of the courts to climate change governance. Some judges are not convinced that the courts ought to play a role in addressing climate change concerns or are skeptical about the science of climate change despite the Intergovernmental Panel on Climate Change (IPCC)’s findings in its Fourth Assessment Report.
 The skepticism may be expressed explicitly in their judgments or are veiled by narrow interpretations of legal concepts such as causation to limit the potential of these legal mechanisms to address climate change. While the approach of seeking to identify a direct causative link between action and impact poses a significant legal hurdle because of the scientific difficulties of establishing such evidence, it is an understandable approach rooted in traditional modes of legal analysis. 

As such, judicial attitudes can be a significant limitation on the role of adjudicative bodies in climate change governance and is a factor to be considered when assessing the efficacy of relying on courts to regulate societal responses to climate change. 
In Wildlife Preservation Society of Queensland, for example, the judge’s emphasis on assessing the significance of the impact upon a protected matter as a legal issue manifests his skepticism about whether there can be legal responsibility for contributing to climate change in light of the numerous sources of greenhouse gases globally, let alone within Australia, and the difficulties of establishing that the defendant’s action caused a specific climatic impact. Dowsett J. expressed his ambivalence towards the use of the courts in response to climate change in the following remarks: “I have proceeded upon the basis that greenhouse gas emission consequent upon the burning of coal mined in one of these projects might arguably cause an impact upon a protected matter…However, I am far from satisfied that the burning of coal at some unidentified place in the world, the production of greenhouse gases from such combustion, its contribution towards global warming and the impact of global warming upon a protected matter, can be so described…The applicant’s case is really based upon the assertion that greenhouse gas emission is bad, and that the Australian government should do whatever it can to stop it including, one assumes, banning new coal mines in Australia.”
 A more explicit example is Queensland Conservation Council v Xstrata Coal Qld Pty Ltd . The president of the tribunal had referred to materials doubting climate change science without informing the parties that he was forming a view contrary to that expressed by the expert witnesses. On appeal, it was held that the tribunal’s decision on a lack of a causal link between greenhouse gas emissions and environmental harm amounted to a breach of natural justice as it was based on evidence not submitted by either party and was, in fact, contrary to the positions of the parties at the hearing. Biscoe J’s views (see discussion of Walker v Minister of Planning above) are quite clearly on the other side of the spectrum. 
Of course, there will be cases in which the judge’s personal convictions about climate change do not have a significant bearing on the case. However, I would argue that such cases are not likely to be of the type found in the “Pressing for Regulation” category because the cases found in this category are usually controversial, in the sense that there are competing political views about the appropriate level and scale of the regulatory response and resort to the courts are an attempt to force a policy decision on the regulatory response. The judge’s views on these matters will therefore usually be pivotal to the decision. Cases in which the judges’ views on climate change are less likely to exert such influence are those in the category we will discuss below, “Regulating the Regulatory Response”. Such cases usually arise as the plaintiff is of the view that his rights have been adversely affected by a particular regulatory response to climate change, and legal processes are being used to mitigate the negative effects or costs of regulation to the plaintiff or to restore his rights. An interesting case in point would be Stuart Dimmock v Secretary of State for Education.
 This was an application to declare unlawful a decision by the Secretary of Education and Skills to distribute to every state secondary school in the United Kingdom a copy of the film, “An Inconvenient Truth”. It was found that there were certain errors and omissions in the film and Burton J. decided that the film could be shown provided it was accompanied by a guidance note for teachers to balance the views presented in the film. The distinction that can be drawn between Stuart Dimmock and the type of cases we have examined so far comes down to the plaintiff’s motivation in filing suit. The plaintiff in Stuart Dimmock was challenging the validity of a regulatory response, that is, education about climate change. Given that a regulatory response had already been decided upon, the courts’ role was therefore circumscribed to ascertaining the legality of the executive action and in this way, the judge’s politics are less likely to have significant bearing. It is therefore arguable that judicial attitudes have greater bearing on the outcome of cases in the “Pressing for Regulation” category than those in the “Regulating the Regulatory Response” one. 
Regulating the Regulatory Response 

In this section, I examine a number of cases that have arisen in the context of the European Union Emissions Trading Scheme (EU ETS).
 Unlike the cases in the other categories, these cases are not concerned with the impacts of climate change (declining snow packs, costs of adaptation to sea level rises etc) but rather “the finessing of a new market mechanism from the perspective of key market actors within the established confines of EU law”.
 These cases therefore present unique challenges for the Community Courts which have been required to adjudicate on complex regulatory design issues which bear political and economic implications for the European Union’s response to climate change. A cap-and-trade emissions trading scheme that covers so many sectors across the various Member States is bound to give rise to such issues as discrimination and equal treatment. These are not novel issues for the court, but some of these cases reveal real grievances with the operation of the EU ETS and the courts struggle to reach decisions that will maintain the integrity and legitimacy of the regulatory scheme. 
These cases exemplify the courts’ involvement in climate change governance by ensuring that the objectives of the regulatory response (ie: the emissions trading scheme) are met. The Court of First Instance has ruled that the principal declared objective of the EU ETS Directive is to reduce greenhouse gases substantially in order for the Community and its Member States to comply with their Kyoto Protocol obligations. This objective is to be achieved principally through the EU ETS, the functioning of which must be in compliance with a number of ‘sub-objectives’, namely the maintenance of cost-effective and economically efficient conditions, the safeguarding of economic development and employment, and the preservation of the integrity of the internal market and conditions of competition. 
 The emphasis placed on economic considerations and the proper allocation of powers between the Commission and Member State has tended to overshadow the environmental objectives of the EU ETS. 
Arcelor Atlantique and Lorraine and Others
 was a request by the Conseil d’Etat for a preliminary ruling by the Court on whether, by excluding the plastics and aluminum sectors from the EU ETS, the legislation breached the general principle of equal treatment with respect to the steel sector by applying unjustifiable different treatment to comparable situations. The court held that the plastic, aluminum and steel sectors were in comparable situations as they were all emitters of greenhouse gases that can contribute to the functioning of the EU ETS.
 What then justified differential treatment of the steel sector, according to the court, had little to do with the characteristics of the sector but much to do with administrative feasibility and the practical need to draw a “cut off point” for inclusion in the scheme in its first phase.
 The court appears to have been persuaded by the Advocate General’s Opinion that, in such situations when a regulatory scheme of such scale and novelty is introduced for the first time, “[i]t is, then, in the very nature of legislative experimentation that tension with the principle of equal treatment should arise. The very idea of ‘learning by doing’ requires that the new policy be applied to only a limited number of its potential subjects to begin with. As a result, the scope of the policy is artificially circumscribed so that its consequences can be tested before its rules are extended, if appropriate, to all operators who might, in the light of its objectives, be subject to it’. The judgment is not entirely satisfactory because it is not clear that, based on objective criteria beyond the administrative difficulties of including a sector with multiple emission sources, the steel sector should not be included in the first phase of the EU ETS. The court, I would argue, was seeking to reserve to the Commission a significant amount of discretion to tweak the operational details of the EU ETS but there should be no pretense that such regulatory tweaking (or selection of “test case” industrial sectors) is likely to be incompatible with the principle of equal treatment because adherence to the principle will entail bringing most, if not all, of the European economy into the EU ETS as most economic actors are likely to be greenhouse gas emitters (the basis for establishing that the sectors are in comparable situations in this case). I would suggest that Arcelor Atlantique is an example of the courts “regulating the regulatory response” of the EU not by leveling the playing field for regulated entities, but reserving significant discretion for the regulator to set the rules of the market. 
The next two cases that I wish to examine have arisen in relation to National Allocation Plans (NAPs) for Phase II of the EU ETS. Pursuant to Article 9 of the EU ETS directive, prior to each EU ETS trading period, every member state must develop a NAP stating, inter alia, the total quantity of allowances (EUAs) to be allocated for a given trading period and the portion of EUAs retained in a reserve for new entrants, the amount of EUAs to be allocated to each operator of a covered installation, the method of EUA allocation (free and/or auctioned), and the percentage of Clean Development Mechanism and Joint Implementation credits allowed for compliance purposes. These NAPs are submitted to the European Commission which will review these plans, and may reject a NAP (or any aspect thereof) within three months from the date of notification on the basis that the NAP does not comply with the criteria listed in Annex III to the EU ETS Directive. 
As a result of the over-allocation of credits in Phase I, which led to the collapse of the EUA price in the carbon markets, the European Commission became much stricter in its scrutiny of NAPs during the Phase II review process. In certain cases, the Commission reduced caps by up to 55% of the proposed allocation by a Member State. As a result, countries like Poland, Estonia, Lithuania and Romania brought legal proceedings at the European Court of Justice and the two cases, Poland v Commission and Estonia v Commission, were decided fairly recently, with judgments issued on 23 September 2009. 
Unlike Arcelor Atlantique, Poland v Commission and Estonia v Commission have the effect of restricting the Commission’s ability to structure the EU ETS market, thereby reducing its ability to improve the scheme’s environmental effectiveness. In both cases, the Commission had sought to reduce the Member State’s proposed annual quantity of emission allowances in their NAPs. In Poland’s case, the Commission was of the view that Poland’s NAP had infringed several criteria in Annex III of the EU ETS directive. It therefore reduced its proposed EUA allocation by 76, 132937 million tonnes of CO2 equivalent. Poland sought an assessment by the Court as to whether, inter alia, in adopting its decision, the Commission infringed Article 9(1) and 9(3) of the Directive by encroaching on the Member State’s power to draw up and implement its NAP, and therefore exceeded the power that is conferred by Article 9(3) upon it to review NAPs.
 The Court held that Member States alone have the power to draw up their NAPs and to decide the total quantity of allowances to be allocated.
 The Commission, on the other hand, has a highly circumscribed power bestowed by Article 9(3) of the Directive. It is empowered only to verify the conformity of the measures taken by the Member State with the criteria set out in Annex III and Article 10 of the Directive.
 The Commission was therefore not entitled to set aside data in the NAP in question and replace them at the outset by data obtained in its own assessment method during the NAP review process.
 The court also rejected the Commission’s argument that, by virtue of the principle of equal treatment between Member States, it could not take into account updated data in the NAP after submission. What is interesting is the Court’s reasoning that a Member State must be allowed to update data as well as increase its proposed EUA allocation in order to meet economic demands before there are market repercussions.
 The court further notes that “…the Commission is required permanently to ensure that the NAPs take account of the most exact and thus the most up-to-date information possible in order to cause the least damage to economic development and employment, while at the same time maintaining an efficient system of greenhouse gas emission allowances” (my emphasis).
 The court’s dismissal of the Commission’s argument that it should be allowed to fix a ceiling on a Member State’s proposed EUA allocation makes it impossible for the Commission to prevent over-allocation of allowances by Member States. From a regulatory perspective, such over-allocation risks the collapse of the carbon market as seen in Phase I. From an environmental perspective, over-allocation effectively ignores the fact that climate change mitigation requires a stringent emissions cap to be observed and, in fact, reduced over time in order to achieve increasing reductions in greenhouse gas emissions.
 Estonia v Commission was decided on almost identical grounds. I will therefore not repeat the analysis. 

Articulating Marginalized Concerns 
In December 2005, the Inuit Circumpolar Conference (ICC), representing Inuit indigenous peoples in Alaska, Canada, Greenland and Russia, filed a petition with the Inter-American Commission on Human Rights seeking relief from the human rights violations resulting from the impacts of global warming caused by the United States of America.
 The ICC alleged that the impacts of climate change, caused by the acts and omissions of the United States, violated the Inuit’s fundamental human rights protected by the American Declaration of the Rights and Duties of Man and other international human rights treaties, such as their rights to the benefits of culture, to property, to life, to movement and to a home. The ICC sought grounds of relief, including a request that the Commission make an onsite visit to investigate and confirm the harm suffered by the petitioners, and that the Commission prepares a report containing recommendations that the United States, inter alia, adopts greenhouse gas emission reduction targets, and develop and implement a plan to assist the Inuit communities in adaptation to climate change.
 
The Inuit petition is an example of advocacy at the supra-national level, launched not with the intention to seek damages but to raise awareness of the plight of victims of climate change and to exert some form of moral pressure on States to respond to climate change. This is clear from the type of relief sought by the petitioners. Further, the chair of the ICC has presented the petition as part of a dialogue with the US government and has acknowledged the difficulties of formal enforcement.
 Instead, the focus is on the indirect benefits of litigation, as discussed in Part I of this article. There are a number of ways in which such benefits are derived. 

Such petitions puts the spotlight on the specific injuries being asserted by the plaintiffs or claimants. Hunter has pointed out that political support is built when such cases succeed in linking the issue of climate change with the lives of ordinary people.
 The Inuit petition, for example, provides thirty-five pages on impacts of climate change on their life and culture, providing details of changes in Arctic ice conditions and the resulting dangers for Inuit travel, the reduction in materials (thick ice) for building traditional igloos, and the deterioration of wildlife harvests because of declining populations of caribou, seals, polar bears and other animals. Hunter further suggests that “[t]he story-telling quality of “cases” thus makes climate change more tangible and more immediate, which significantly changes the tone of the climate debate”.
 I would argue that such counteractions to the dominant climate change discourse on emission targets and associated economic costs are an important reminder of the equity and justice issues involved in global responses to climate change and may serve to increase attention to adaptation issues in the international negotiations. 
[To discuss the UNESCO petition]
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