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Introduction

The United Nations Framework Convention on Climate Change
 sets out targets for the reduction of CO2 emissions.  The UNFCC recognised that technological innovation can have a key role in bringing this about
.  Further emphasis was placed on technology transfer in the Bali Action plan, including the prospect of the Multilateral Climate Technology Fund 
 and the establishment of the Expert Group on Technology Transfer.
  The activities have all focussed on enabling states to meet obligations under the UNFCC.  Yet important technology may be subject, at least in part, to intellectual property rights (“IP”).
 The owner of the IP has the power to control the use which can be made of the technology.  A conflict can arise, then, between two sets of legal regimes.  A conflict also arose between IP and human rights in relation to access to essential medicines.  This paper will explore the contribution which can be made from this experience in securing access to climate change technologies and will consider the range of court actions which can and could arise. 
IP and Innovation 

The relationship between IP and the encouragement of innovation is complex, but there is a strong view that at least some innovation, and investment in it, would not occur without the exclusive rights conferred by IP.
  Further, the rights conferred are limited – by geography (they are national rights) and time (patents, of most interest for this paper, being for 20 years), are subject to strict qualification criteria in relation to novelty and obviousness and confer rights only in relation to the same, or very similar, technology in some cases – for example, research activities might not infringe.  Nonetheless, the owner of a patent in relation to a key climate change technology can control the use of that technology, even if the wider use of it would be in the interests of the environment and enable countries to meet UNFCC obligations.  In such a situation, the fact that the patent will ultimately expire and that other technologies could be used now, may seem to be of little immediate relevance.  

IP and Climate Change

Patenting in relation to climate change technologies is increasing, with new procedures being put in place by patent offices to deal with this.
  Research also suggests that a small number of companies own a large amount of key patents.
  Information such as this suggests that it is likely that patent owners will not be pleased if others seek to use their technology and may raise enforcement actions.  Examples of these actions can be seen in Australia, in disputes between ICI and Lubrizol in relation to HCFC technologies which had been developed in the light of the Montreal Protocol.   These cases do make it clear the confines of a patent action. The key point is the technology which is being used, and whether it is the same as the patented invention.
  Often, there are other technologies which could be used for the same purpose, without encroaching upon the rights of the patent owner; this can turn patent actions into straightforward commercial disputes.  But in some cases, for example a hypothetical groundbreaking solar innovation, there may be no alternative technology. The patent action would then assume a wider importance.          

The prospects of this arising have received increasing attention in the climate change field – although the issue was recognised in Agenda 21
 in 1992.  Scholars and policy organisations call for wider access to technology, and mandatory sharing of IP (compulsory licensing), particularly in developing economies.
  It has also been made clear, however, in the pre-Copenhagen discussions in Bangkok and Barcelona, that more industrialised nations, notably the United States, are unwilling to agree to limits on the power of IP owners, even as a contribution to addressing climate change.
  
IP owners and their supporters, are in a strong position because of TRIPS, the international agreement which is part of the World Trade Organization Agreement.
  This requires that member states (most states) provide particular forms of protection to IP, including patents. It does also permits states to limit those rights, provided these are limits and not inconsistent with the rights of the patent owner,
 including through permitting compulsory licensing in some cases – however, significantly TRIPS does not require states to do so. 
 TRIPS also provides in article 7 that IP “should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations” and in article 8 that “members may adopt measures necessary to .... promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this Agreement.”  These provisions again, however, do not impose mandatory obligations. 
This imbalance within TRIPS, and the power of IP owners, can lead to private ownership of technology of wide societal benefit and, it can be argued, unwarranted control over knowledge and development.
  This in turn can raise the question of human rights.  For present purposes, this paper will proceed on the basis that there are relevant instrumental human rights, both specifically in relation to the environment, 
 and to life, health and property.
   A conflict between IP and human rights has also been seen in access to essential medicines.

The contribution of human rights and public health 

Initial Background 

In the late twentieth century, IP and public health operated largely in parallel.  Public health, and more specifically advocates of public health, did not play a significant role in the negotiation of TRIPS.
  Although it has been seen that TRIPS does refer to some interests other than those of the IP owner, they have a much lower status than the rights of the IP owner. 
  Further, the mandatory requirements meant that for the first time, most countries in the developing world had to protect innovation by way of a patent – and if they did not do so, they could be faced with trade sanctions.  Frequently, this meant that large companies (often based overseas) could control the use of technology in that country, and require fees to be paid for its use which may be beyond the means of the local market.  
Early steps

IP and IP owners do not bear the sole responsibility for difficulties in accessing essential medicines - there may not be the necessary expertise to use technology even if it is available and there may be no local infrastructure systems to enable to technology to be distributed.
 There has, however, been some action has been taken against IP.  The most notable and early example came in South Africa, when legislation was passed  permitting the importing and compulsory licensing of treatments in relation to HIV/AIDS.
  Pharmaceutical companies launched a legal challenge, arguing that the legislation was inconsistent with South Africa’s obligations under TRIPS.  There was international outcry and the case was settled.  As a result, arguments that the legislation was consistent with the South African constitutional protection of rights of life were not explored.
  
International responses

International concern in relation to IP and health, continued in three fora.  Firstly, in 2001 a declaration was passed at Doha confirming that TRIPS did permit compulsory licensing to deal with public health emergencies to enable local manufacturers to make patented technology.
  This was of little help for those states with limited manufacturing capacity, and in 2003 there was a Decision at Cancun which looked beyond TRIPS, and permitted the manufacture of drugs for export to countries where there was a public health emergency.
  A formal amendment to TRIPS has been agreed.
  Secondly, the United Nations Sub-Commission on the Promotion and Protection of Human Rights expressed concern in 2000 and 2001 at the manner in which states had chosen to implement TRIPS, with a focus on companies and control of technology rather than pursuing the flexibilities within TRIPS and the position of others.  They called for the UN to open a dialogue with the WTO.
   Thirdly, the WHO established the Commission on Intellectual Property Rights, Innovation and Public Health in 2003.
  This led to reports on alternative forms of encouraging innovation, particularly in relation to diseases where there was less of a commercial incentive, and also encourages more licensing.   
There have also been wider challenges to the focus of IP legislation and the conduct of IP owners, and calls for the need to have regard to wider interests - for example the UK Commission on Intellectual Property and Development,
 the Adelphi Charter
 and the development of a Development Agenda within the World Intellectual Property Organization.
 
Too wide a response?

The challenge to the potential impact of IP on public health may, therefore, have come late but it was significant – and multifaceted.  This breath of response can be seen positively, as confirmation of wide international concern, leading to a different responses and proposals for action.  Although the developments discussed cannot in themselves require IP owners to act in a different way, they could combine to create a new attitude to IP enforcement.
  
A more negative view is that discussing IP and public health in the human rights, WHO and WIPO fora moves the question out of the WTO.  In the WTO, there is the scope for action which must be respected (eg the proposed amendment to TRIPS)  given the threat of trade sanctions.
 There has, however, been little use of the compulsory licensing procedures which were confirmed the in TRIPS declaration nor of the new import/export proposals in the Decision and amendment.  Yet settlements for licensing have been reached, and it has been argued that this has been brought about by the potential for there to be a compulsory licensing. 
 

Wider reactions: on both sides

The challenges to IP, in public health and more generally, have also appeared to stimulate a new set of activities by some IP owners.  IP owners may resist being ordered to share IP, but some have become involve in corporate social responsibility projects
 and there are more forms of encouraging innovation in less commercially attractive fields, for example malaria.
  Civil society have also drafted a medical research and development treaty.
 
However, a further layer of activity should also be borne in mind.  Trade agreements, particularly those including the United States, often require states to introduce legislation which has higher forms of protection that than required by TRIPS – for example, that they are to have no compulsory licensing.
  There are also some rather unclear negotiations in relation to ACTA, which some fear is a counter to movements away from IP within WIPO and the WTO.
  And even without ACTA, there is trade law. 
Under United States Special 301 legislation, trade sanctions could be put in place if states have a law which the US considers inconsistent with IP, even if it may be consistent with TRIPS.
  Further, WTO member states which believe that legislation taking a different approach to IP is inconsistent with TRIPS could challenge it in the WTO dispute settlement procedure.
 One key example involved Canadian legislation which enabled generic manufacturers to work with patented technology so that they could obtain regulatory clearance and prepare goods before the patent expired – so they could then enter the market immediately. 
The WTO bodies have taken a fairly narrow approach to the permitted exceptions to patents, with decisions strongly focussed on the interests of the IP owner. 
  In other areas of trade disputes, however, notably involving environmental law, WTO bodies have been prepared to look more widely than IP and trade questions when interpreting the proper scope of WTO obligations.
  This approach suggests that if states were to require climate change technologies to be shared and there was a complaint, WTO bodies would look to the UNFCC documents when interpreting the proper approach to TRIPS obligations.   

It is possible, therefore, for there to be movement, in the IP arena and elsewhere, for changes to IP law and approaches to it.  Specifically, the WIPO Standing Committee on Patents has been considering environmental technologies,
 the ICTSD, the EPO and the UN Environmental Programme have launched a project reviewing patents, clean technologies and licensing to contribute to Copenhagen
 and there are arguments that there should be a declaration in relation to climate change technologies and TRIPS which has a similar form to that discussed in relation to public health,
 and more use of open source licensing.
 But these will not lead to a required diminishing of the power of IP owners.  And the owner of the solar technology patent might still choose to raise court actions to enforce its patents, and wait and see how legal system/parties respond, even when there is the potential for compulsory licensing.   

National actions 

When a court considered whether there is infringement, the court should have some regard to international human rights instruments and the UNFCC.  In a dualist country, however, this will not require the courts to reach a decision consistent with these obligations.
  Human rights can have a more central place in some cases, notably in the UK jurisdictions with the Human Rights Act 1998 and countries with constitutions recognising human rights.  However, instrumental human rights have limits, and the arguments that IP encourages innovation, and has its own limits, tends to lead to courts ultimately reaching a decision consistent with the IP law itself.
   There are also strong arguments that the right to property encompasses IP.
  

Nontheless, there have been some instances, when there have been extreme factual cases, of courts using human rights as a basis to look beyond the IP legislation and its limits and reach an outcome more consistent with other interests. Prominent examples of courts exploring this are decisions in England, by the Court of Appeal in Ashdown, 
  the South African Constitutional Court in Laugh it off!,
 and courts in the United States in Wind Done Gone
 and Rodney King.
  For those in Europe, a further option for a party to a national action concerned at the outcome from the human rights perspectives to pursue a complaint to the European Court of Human Rights in Strasbourg, as has been seen in relation to the Budweiser beer trade mark.
  This again confirms that making a complaint to Strasbourg will not necessarily lead to a decision against the IP owner.          
Whose court action?  
This last issue raises a key point for court actions in relation to IP and health, and IP and climate change. Who would be the party to a dispute? In the WTO, it would be a state.  In an IP action, it would be the patent owner and the person argued to infringe the patent.  There is scope, given the breadth of the HRA, for the human rights of others who may suffer as a result of climate change to be taken into account – but this will only be one part of the discussion.  The wider community, who may suffer from the lack of availability of climate change technologies, have no place within this framework.  There is the opportunity for complaints to be made to international human rights bodies - but this will have no immediate impact.
   
Final comparison 

Through the work of the EGTT, the relationship between technology transfer and climate change is much more developed than was the case after TRIPS.  There are suggestions that patents should not be granted in relation to key environmental technologies
 and there are proposals for use of prizes, public/private partnerships, socially responsible funding codes
 as other forms of encouraging innovation. Nonetheless, the same themes emerge, with some special twists.  IP owners and their supporters are concerned at the imposition of compulsory licensing; IP experts have not been involved in many climate change discussions – but when they are involved, as at Barcelona and Bangkok, they are ensuring that their interests are protected.

The final message is a mixed one.  If IP owners are not involved in proposals for the transfer of their technology, they will oppose it – by diplomacy and in courts, and they will frequently be successful.  However, if they are involved, there are opportunities for new forms of innovation, compensation and approach
 to enable wider access to technologies, particularly if civil society begins once again to target IP owners.  The collaboration has begun – may it continue.      
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