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Workshop 
History in Court?

The Use of Roman Law in Recent Scottish Court Decisions.
1. Rationale
The aim of this workshop is to look at the use of Roman law in a number of recent Scottish court cases with a view to establishing how the courts have treated it and whether the use and result is appropriate. This use raises questions such as whether the citation is purely illustrative and historical, or reflects a perception that the principles or rules of Roman law cited are directly applicable. Some of the citation and reliance on Roman law seems to result from particular circumstances in some cases. These cases have arisen in very different areas of Scots law, including criminal law.
It is timely to consider this now. It may be that citation or reference to Roman law is increasing; or it may be that the posting of opinions in electronic form on the Web makes it easier to uncover even a slight and glancing reference to Roman law that has always taken place. However this may be, the only other major jurisdiction in which citation to Roman law is still seen as valid in advancing an argument is that of the Republic of South Africa. This makes it very important to examine contemporary Scottish usage of Roman law in itself. 

In recent years there have been a number of groundbreaking projects that have examined the civilian heritage of Scots law in comparative context, such as the fertile collaborative projects, initially between Scotland and South Africa and latterly between Scotland and Louisiana. These projects were feasible because of the shared intellectual tradition of legal systems founded in Roman law. While the civilian origins of the respective jurisdictions played a prominent role in each of these collaborative projects, they were treated largely as components of an evolutionary process which had run its course, that is as legal history rather than living law; moreover they have focused on specific areas of law. While it cannot be denied that the civilian tradition in any of the jurisdictions mentioned above has a strong historical component in, for example, the Roman-Dutch authorities or the Scottish Institutional Writers, this workshop will specifically address the extent to which the Roman sources are a living source of law which can form the subject of a legal dispute. 
2. Participation
This workshop will take the form of a round table discussion. Six recent Scottish court cases have been chosen as the basis for the discussion. Individual speakers have been approached to present papers on certain broad themes outlined above in light of these decisions. A set of the relevant cases will be made available in advance to all participants. The aim is for a general, moderated discussion, given focus by brief presentations on some relevant themes.
The cases involved are:
· McDyer v. Celtic Football and Athletic Club Ltd 2000 SC 279 2000 SLT 736
· Stronach’s Executors v. Robertson 2002 SC 540 2002 SLT 1044

· Drake v. Dow 2006 GWD 21-461
· McLaren Murdoch & Hamilton Ltd v. Abercrombie Motor Group Ltd 2003 SCLR 323

· Scrimgeour v. Scrimgeour 1988 SLT 590 
· Kinloch Damph Ltd v. Nordvik Salmon Farms Ltd (1999) (unreported)
The round table discussion will be conducted in the following manner:
1. Professor Kenneth G. C. Reid will host the discussion.

2. Dr. Paul J. du Plessis will comment on the use of Roman law in these cases.

3. Professor Robin Evans-Jones will comment on the use of Institutional Writers in relation to Roman law in these cases.

4. Mrs Laura McGregor will comment on the use of modern law in these cases.

5. Professor John W. Cairns will provide a summary.

The workshop should be of interest to legal practitioners, legal historians, comparative lawyers, and scholars of modern law.
3. Date and Venue
Friday 18 April 2008 (2pm – 6 pm), Raeburn Room, Old College, Edinburgh University. 
4. Cost
All participants will be charged a nominal fee of £10 to cover the cost of refreshments and to produce the reader. 
5. Enquiries
Please direct all enquiries to Dr. P.J. du Plessis, Room 365 Old College, School of Law, Edinburgh University, Edinburgh EH8 9YL. p.duplessis@ed.ac.uk. Cheques should be made payable to the University of Edinburgh.

R.S.V.P. no later than 11 April 2008 to enable us to send you a copy of the reader.

