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Edited Note of “Personality Workshop” held in the 
Lord Provost Elder Room, The University of Edinburgh

on the 3rd and 4th March 2006

Chair(s): Dr Charlotte Waelde, AHRC Research Centre for Studies in Intellectual Property and Technology Law; Professor Graeme Laurie, AHRC Research Centre for Studies in Intellectual Property and Technology Law

Participants and Country Representation: Professor Pascale Bloch (France); Dr Huw Beverley-Smith (England and Wales); Urko Ochoa (Spain); Professor Megan Richardson (Australia); Federica Gioia (Italy); Professor Enyinna Nwauche (Nigeria); Luis Mariano Genovesi (Argentina); Gillian Black (Scotland); Olaf Weber (Germany); Arnaud Cermolacce (France); Simon Smith (UK); Hazel Carty (England and Wales); Lorian Hardcastle (Canada); Sylvie Bordet (Canada); Saskia Werther (Netherlands).
Minute: Nadine Eriksson-Smith, AHRC Research Centre for Studies in Intellectual Property and Technology Law

Background:

An initial expert meeting convened by Professor Graeme Laurie in November 2002 entitled “Privacy, Property and Personality” brought together academics and professionals from around the world to discuss the interfaces between these three domains. As a result of suggestions made at this meeting, it was agreed that work in the personality arena should follow two related strategies:  the development of a ‘Personality Database’ to hold details of cases from different jurisdictions on personality rights; and a comparative project to consider whether there is an underlying ethic common to the protection of personality.  A series of case studies were developed on which colleagues from the different jurisdictions submitted written reports.  The purpose of the instant meeting was to discuss those findings.  The website resource and further details of the research project can be accessed from: http://www.law.ed.ac.uk/ahrb/personality/ 

Notes from Meeting:
Day One 

Dr Charlotte Waelde opened the meeting by thanking participants for attending and for their contributions to the research.  She also congratulated Dr Huw Beverley-Smith on the publication of his recent book on ‘Privacy, Property, Personality: Civil Law Perspectives on Commercial Appropriation’, Cambridge University Press, 2005.  Professor Graeme Laurie went onto to discuss the two main aspects to personality rights as involving both economic and dignitarian rights.  In respect of the former, there was a direct link to intellectual property rights and their subsequent expansion.  Dignitarian aspects were seen as more fundamental, arising from and allied to human rights, creating additional challenges in how best to achieve a consensus.  This was further complicated by difficulties of subjective versus objective views of dignity as it might impact on personality rights.  
Dr Charlotte Waelde continued by asking people to report briefly on their various jurisdictions bringing out four key points to identify the main themes.  Copies of the written reports from each jurisdiction can be found in the “Property, Privacy and Personality Research Stream – Comparative Aspects of Personality Rights: Research Project and Case Studies” [available at http://www.law.ed.ac.uk/ahrb/personality/PPP_Case_%20Studies.doc].  She continued by saying that the following day’s session would commence with Dr Huw Beverley-Smith reporting on the findings of his comparative research used for his CUP text.  This would be followed by a summary of research findings from the meeting and ways to take the project forward.
· Argentina

Mariano Genovesi reported on personality rights in Argentina, focusing on protection found in the country’s Constitution and especially as a means for the protection to privacy.  This was amended in 1994 to reflect a more human rights-based approach and to include provisions within the Copyright Act concerning a ‘right’ to own one’s image.  Additionally there were general provisions for the protection of free speech which had become particularly important after the end of thr dictatorship in 1983.  Higher rights could be found within the international Human Rights framework.
· Australia

In commenting on Australia, Megan Richardson noted that Australian courts and legislators are still rather utilitarian in their treatment of personality rights, perhaps even more so than their UK counterparts who now have to contend with the European Convention on Human Rights. Our courts may refer to dignitarian interests but they accommodate these and other interests in privacy under a broader concern with individual and social welfare (ie dignity is not really treated as an end in itself in the Kantian sense).  Similarly economic interests in personality are treated under a welfarist conception in which protection of valuable ‘goodwill’ in personal indicia is aligned to protection of other kinds of valuable intangibles, such as trade marks and copyright works, which are seen as important to economic and therefore social progress.

Indeed, it is hard to find a single coherent concept of ‘personality’ in Australian law. There is no one law, or set of laws, that protects personality in a dedicated fashion: rather protection may be derived from a number of doctrines and statutory provisions (which also service other interests which have nothing to do with personality) – including but not limited to breach of confidence, passing off, misleading or deceptive conduct, defamation and possibly an ‘emerging tort’ of harassment. Although a possible tort, or torts, of privacy has been talked of and some say we have a de facto publicity tort in the way passing off and misleading conduct torts are treated, our courts have still not openly endorsed such developments (and nor have our legislatures – for instance even though we have a federal Privacy Act there are so many exceptions to its operation, including for journalism, small business and individuals not acting in a business capacity, that it cannot be considered a full-scale statutory privacy tort). Rather the apparent preference is for incremental development of existing causes of action, or at least ones that are narrowly framed rather than open-textured (as arguably with the tort of harassment). 

That said incremental development has been taken a long way. For instance, Australian courts have had no difficulty accepting that breach of confidence could involve the misuse of surreptitiously obtained information (provided the information in question is properly confidential), that a defamatory imputation might extend to a suggestion of concurrence in an indecent or lewd publication (or even of being exposed to ridicule), that misrepresentation in passing off can be embrace subtle emotional manipulations, that a disclaimer of approval may not necessarily be enough to effectively deny a misrepresentation, and that deliberate attempts to sail close to the wind can take conduct over the line into misrepresentation and deceit. The development of the tort of harassment to address genuine cases of intrusion upon personal space is also very interesting. There are limitations, however and these could prove to be important in some of the fact scenarios – for instance it has been suggested that when it comes to claimed private information there must be a reasonable expectation of privacy (anyway the equitable obligation must be reasonable) on the part of the claimant. Also, the public interest which appears in various defences may be taken to justify some media publications on the ground that it contributes to an informed public debate (especially if there is a political element: our Constitution is considered to mandate freedom of political discussion as part of its democratic principles).  The defences to defamation have now been enlarged under new defamation legislation in the states and territories – with not only truth but also public interest defences allowed. And theoretically at least passing off, as well as the separate statutory tort of misleading/deceptive conduct, require a misrepresentation – so that circumstances where a disclaimer will not suffice are exceptional.             

One of the crucial questions for Australia is the priority to be given to freedom of speech when interests in personality are ranged on the other side. In the past Australian courts (and other lawmakers) have arguably tended to downgrade freedom of speech compared to other interests including those in personality. On the other hand the media itself was generally quite restrained in its treatment of personality interests so cases that did arise were treated as exceptional Now media practices appear to be changing and new media practices are challenging the assumption that public figures should be able to exert a great deal of control over the way the public perceives them – with possible flow on effects for private individuals claiming personality rights as well. 

· Canada
Lorian Hardcastle from the University of Toronto talked about protection of personality rights in common law Canada, thereby excluding Quebec.  Links between economic and dignitarian elements were not mutually exclusive in the jurisdiction, with emphasis given to defamation and copyright.  There was a focus on privacy, particularly within the Charter of Rights and Freedoms with the addition of a number of statutes relating to privacy.  The appropriation of personality rights was through dignity and autonomy, often producing inefficient outcomes in terms of protection.  This appeared to be akin to an economic right, but trespass for example, could be viewed as an affront to dignity.  An additional difficulty was found in the use of linguistic terms in cases.  Section 8 in The Charter of Rights and Freedoms offered a reasonable expectation of privacy viz-a-viz a citizen’s relationship with the state.  The importance of free speech was an important factor. Lorian summed up by saying:
1. It is difficult to anticipate how strong dignity protection might trickle down through various actions and remedies

2. The link between protecting privacy and protecting economic-related interests has been progressing but the future direction remains unclear

3. There is a strong presumption of individual rights and notions such as the public interest, while present, is not well developed and ‘public interest’ is not a general exception in law.

Sylvie Bordet from the University of Montreal commented on personality rights within Quebec, as a separate jurisdiction.  Quebec has a Civil Code akin to French law.  In 1975, Québec-specific human rights legislation (the Quebec Charter of Human Rights) was adopted.  Although a federal  Charter of Human Rights was later adopted (in 1982) and has constitutional value, it only applies to relations between the person and the state.  In contrast, the Quebec Charter governs relations between all persons in Quebec.  These rights included the right to dignity, privacy and honour and reputation.  Within the "new" Civil Code of 1993, there is express provision for personality protection, which is seen as part of a  right to integrity of the person which includes both physical and dignitarian aspects (such as the right to privacy and reputation).  The appropriation of a person’s image was viewed as an invasion of  the right to privacy yet this too had to be interpreted in light of other rights and freedoms.  For instance, the right to privacy had to be weighed against freedom of speech. Balancing of rights is the key concern and the exact position and approach are not clear. For example, what should happen with photographs taken of a private person in a public place? Significance will be attached  to the lack of consent to the photo, and a freedom of expression argument would probably need to show a genuine public interest to succeed. Minimal damages might therefore be awarded in such a case.  These rights could also be infringed in defamation, where both the right to privacy. and that to dignity, honour and reputation might be violated.  Examples of both objective and subjective dignity are found in the cases, for example, when dealing with incompetent people in care. As such there was a more fluid notion of protection.

A current big concern in Quebec is the confidentiality of personal information. Various public and private sector legislative measures are in play. 

· France
Provisions exist within the Civil Code for the protection of a person’s image, with prior protection given on the basis of torts.  Pascale Bloch continued by stating that the protection offered in Article 9 of the Code was enough of a basis and it was not necessary to prove damage.  In effect this formed a personal right which was not transmittable nor should it be used for the protection of economic interests.  The rights disappear upon the death of the person. Publishing a dead person’s image is not an affront to their personality, but it may impact on the rights of surviving relatives. 
Images cannot be used without consent.  For images used in publications, there were exceptions to consent being granted only in respect of public activities, or potentially through a public interest exception.  In such a case, an infringement of privacy would undoubtedly conflict with freedom of the press. This is “broadly barred” by the image right. This right should not be used to further economic interests, but the realities of the value of images are now dealt with by contract on the basis of consent. A recent case (September 2005) involving the singer Johnny Halliday meant he was able to give an exclusive right to a company over his image allowing them to prevent a rival using an old image on grounds of unfair competition. The contradiction for French law is that it implies that a personal right may have economic aspects. 
· Germany
Olaf Weber introduced this country’s profile on rights of personality which incorporated a downstream approach from a set of ‘higher’ principles to a set of specific rights afforded to the individual.  The German Constitution protects dignity and personality in Article 2. There is a three-fold approach:

1. Is personality at stake at all? (requiring a ‘person’ in the first instance)

2. Is any other Constitutional right at stake?

3. How can a balance be achieved? How strongly was the personality interest affected? Obvious categories of prima facie protection are home and health records.

The application of general clauses were to be interpreted in light of constitutional values.  For instance, in historical reporting of a person deemed famous and as such, there was a balance to be struck between the personality rights of the person photographed, and the demand by the public for information.  Additional criteria surrounded the context of where that same photograph was taken.  This was could be categorised as:
i) intimate sphere

ii) health records

iii) private sphere. 

In discussions of dignity, there was an entanglement of dignitarian aspects of personality as having both subjective and objective concepts. A suggestion was for the need of a minimum standard of protection afforded to the rights of personality in Europe.
· Italy 
Italy could be considered to be a pioneer jurisdiction in as much as what qualifies today as personality rights were protected historically by copyright, for example, the right to one’s image.  Federica Gioia continued by commenting on the Civil Code which deals with persons and physical integrity.  She stated that both economic and dignitarian aspects had been taken into account within the legislation with two-fold remedies: on the one hand, a right to obtain an injunction; on the other hand, the right to damages, insofar as a proof of negligence or intention would be available, as a specific application of the general law on torts.  Additional protection could be offered from a commercial context from trademark law, for features which can be represented graphically.

The specific list of protected indicia to be found in the Civil Code led to an upstream approach, with subsequent interpretation broadening both meaning and scope of its provisions.  Questions for the group to consider related to how far image rights extend; for instance, whether such rights would be purely in respect of the image or they would also include non-graphically representable features (eg, voice). A further question might be whether you are being represented in the way that you wish. This is an aspect of subjective dignity. A focus on dignity can have a two-fold function: (1) to determine which features of personality are to be protected, and (2) to determine whether personality has been infringed.  

· The Netherlands
Saskia Werther commented on the right to privacy as contained within the Dutch Constitution.  A person seeking protection against a breach of privacy could turn to either criminal law, through slander or defamation, or civil law.  Similar to the Italian jurisdiction, image is protected under copyright law although this is different in respect of portraits.  With regard to privacy, there is the nature and amount of intimacy shown which has to be taken into account and, the place where the picture has been taken.  The person has to be recognisable.  In terms of public interest cases, there is a constant balancing act to be negotiated between both claimant and defendant.  It is also more of a norm that famous people are, by virtue of being so, subject to more violations.  That said, there is a still a fine line with regard to commercial rights and when using identifiable features.  This is contrast to portrait rights, where the civil code could in fact offer protection a person’s right to privacy within this doctrine.  The tort approach has been and remains vague, but the general trend has been towards expansion.
· South Africa
Reporting for the South African jurisdiction, Enyinna Nwauche began with reference to the 1996 Constitution of South Africa and its provisions within common law.  Personality rights were afforded to subjective dignitary interests.  There was a remedy as regards any actual monetary loss arising from the damage which, if proved by an individual, could provide appropriate relief for a consequence to dignity and subsequent loss of privacy, both resulting from a breach of human rights.  With identity theft as a major problem in South Africa, the right to one’s identity is protected under a right to privacy.  This extends to issues of personal autonomy, so for instance, one should not be subjected to interference in how one lives one’s life. This seems to be broader protection under the Constitution than at common law. At the heart of dignity provisions lies a protection from insult.  Broadly speaking, dignity and equality are of the same value.  How personality rights and other values are treated depended on the breach, bearing in mind that in the balancing act, the right to a freedom of expression is at the heart of a democracy.  In discussions of privacy, there was a strong view that this linked to notions of identity, as evidenced in the Bill of Rights, at the core of South African society. It was suggested that commercial aspects of personality protection could come under the Right to Privacy. The general delictual remedy of action injuriarum remains. This allows recovery for solaitum, hurt to feelings, in respect of interests in (a) corpus (bodily integrity), (b) fama (reputation), and dignitas (dignity).  
· Spain
Ukro Ochoa talked about the situation in Spain as regards to personality protection in the Constitution.  In essence, this included i) a right to honour, which included measures against defamation, ii) a right to privacy and, iii) protection of one’s image.  These have become mixed and confused in practice. The consequences of a breach of these were taken care of in proceedings before the civil courts. Intellectual property rights do offer some protection whereby rights cannot be renounced by an individual without their express consent.  For another provision, the right to honour, there is the right not to be attacked which can be enforced for unjustified attacks against the individual.  Both privacy and portrait rights enjoy protection in Spain. Even within the public interests there is still a ‘private sphere’.  Despite this however, there is a different in treatment to famous as distinct from non-famous persons, the former have a low level of privacy.  A difficult cultural phenomenon in Spain has been the rise of reality television shows, e.g Big Brother involving individuals trading their privacy. This may give rise to some form of personal bar.  In keeping with the use of images, there were certain occasions where sensitivity was required, for example, in the protection of children.  Consent was only possible here by relatives and under the approval of a public prosecutor.  For the deceased, the rights automatically passed onto the family.

Economic aspects are gaining in importance. It was suggested that the solution comes in intellectual property law. But as regards dignitarian aspects there was a need to establish clear criteria for recovery – at present this is usually only notional. 

Key challenges are:

1.  Protection of economic aspects from within the intellectual property regime

2.  What should happen about protection those who are public figures and have ‘no private life’?

· England

Hazel Carty began by pointing out that English law was generally consistent with Commonwealth law.  There was no constitutional perspective on personality or image.  The question to be asked is “where is the harm”?  The tabloid press are repeat offenders, with measures now taken by those whose privacy has been violated to look to economic rights as a way of seeking greater protection.  The Zeta Jones/Douglas v Hello case illustrates this well.  The piecemeal nature of the law has resulted in a series of privacy-related actions, such as courts finding a breach of confidence.  However the emerging acceptance of
privacy-related protection may become confused with the protection of
commercial interests and feed in to the pressure for image rights to be
protected.    At present images are protected by the tort of passing off. This
requires a misrepresentation to be pleaded though a sympathetic judge may
apply a wide interpretation of what constitutes a misrepresentation in order
to prevent misappropriation of a celebrity image , resulting in a de facto
publicity right.

Discussion:
Dr Charlotte Waelde thanked the group for their various contributions and moved the discussion on to bring out some of the key themes.  She began with the protection of portrait rights under copyright.  In response to the question, the group talked about image protection in some jurisdictions as leading from the Berne Convention and, as such, framed the debate in terms of copyright.  Discussion followed about the difficulties in determining a breach of privacy for famous persons who actively ‘court’ publicity to have their image published.  
In taking this point further, Hazel Carty talked about the commercial interests as being the only ones which held an attributable value.  The discussion moved to consider the time when the cricketer, Ian Botham’s image was used without his permission in an advert which promoted the drink, Guinness.  The context was to frame inspirational words alongside the cricketer, having himself achieved iconic status in the public eye.  The question was ‘where is the harm’? It was noted that the use of an image may also operate to inspire people to do good acts.  In considering the matter from a dignitarian perspective, there was some measure of uncertainty around the notion of ‘what is me?’ which led to debate surrounding a parody:  who then has the right to control/use the image?  The question of advertising was itself problematic, in part through its obviously commercial nature.  Advertising was not considered ‘free speech’ in the way that journalism can make such claims.  Real harm could be shown in the case of dilution.  It was suggested that appropriate actions in Germany in these cases could fall to unjust enrichment.  The group felt that the differing perspectives offered from the various jurisdictions meant that finding points of convergence was difficult.
A key point was made that there is an overarching need to be clear on the rationale for protection in one’s own jurisdiction before we can even begin to think about harmonisation across jurisdictions.  
One area with which the group became enamoured was that of the ‘public interest’ and it was from this point that discussion continued.  What did ‘freedom of expression’ mean?  In a non-commercial arena, the group felt that there was a need for truth which flowed from comment.  There was also the view that the ability to stop a use could contravene one’s freedom of expression. It was important to recognise that public interest could be used both as a temper on existing rights and as a necessary justification for the emerge of any new rights, that is, if we are contemplating recognising property in personality, would it be in the public interest to do so? It was suggested by Professor Laurie that if this could not be demonstrated that any further expansion should not occur.

Dr Waelde asked the important question: do claims for protection of economic interests necessarily flow from recognition of dignitarian rights?  
Day Two 
The group reconvened for the second day of the meeting.  Dr Charlotte Waelde thanked people for the contributions thus far and suggested that the morning would begin with an introduction by Dr Huw Beverley-Smith on the findings in his book.  The group could then work towards the consideration of a common core of rights and interests, highlighting points of difference and similarities.  
· Privacy, Property and Personality, Dr Huw Beverley-Smith

Dr Huw Beverley-Smith talked about the research project which formed the basis of the work undertaken in 2000/2001 with collaborators examining three major systems.  The work had been carried out in the civil law traditions of France, and Germany, common law countries including the UK, Australia, Canada and the United States. Following on from the previous day’s discussion of the common law countries, there seemed to be a consensus of focussing on image rights, as distinct from press intrusion.  The findings illustrated by the research project within various systems were haphazard.  In the main however, they appeared to fall into three models:
a) Model 1: Defensive Protection

b) Model 2: Right of Publicity

c) Model 3: The Hybrid Right  

In talking through the models proposed, Dr Huw Beverley-Smith mentioned the problems in developing Model 1 as being the celebrities’ seeking fame through the press.  There were additional complications encountered through entering into licensing agreements and transferring rights to another.
The second proposal, Model 2, focussed on a right to publicity which, broadly, used a system arising from intellectual property rights.  This was the most similar approach to commercial practice with the added benefits of being transferable and licensable.  In keeping with commercial expectations the rights would extend to name and voice likeness.  There was felt to be a disincentive by taking away a property right. 
The Hybrid Right offered by Model 3 was viewed as a way in which to protect both diginitary and economic aspects, drawing on the German approach.  This extended to a form of “author’s” protection akin to that of moral rights found within copyright.  In this case a complete transfer of personality rights was ruled out on the basis that this would be counter to an individual’s dignity.  There was some need to reconcile licensable and transmissible personality rights within this latter point which could result in some legal uncertainty.

i) After summarising these various models, Dr Huw Beverley-Smith went on to discuss the different systems in more detail, highlighting points of similarity and difference.  From a common law perspective, primarily based on property rights, there was the notion of personality rights as assuming a subsidiary position but the tendency to characterise personality claims as proprietary is growing.  Continental systems, while also favouring property rights, had some problems in assigning the full range of personality rights, including descendible rights. Contrary to one’s expectations of a more “principled” approach, the research finds indicated that many Continental systems had been haphazard in their development
ii) There was a difference between a pragmatic and principled approach.  Protection then, appeared to require some sort of flexible provision.  This latter principled approach was subsequently developed in Germany with limited relevance in a commercial approach as the development has been largely focussed on press intrusion.

iii) In the UK there was a preference for developments in protection to be accorded by way of legislation rather than reliance on common law.  There were parallels between the UK and Germany in this respect although the latter relied on constitutional rights.

The group continued with general discussion by focussing on the prospect of European convergence. While there were predominantly differences in the systems there were some similarities. The rapid development in recent years in the UK was due to using a breach of confidence as an action.  French culture as an example, however, has long since recognised public figures taking part in public life.  This was in line with a public’s right to know.  Within German law,  use of the image of a public figure without consent could be justified as being part of history.   For the Naomi Campbell case, comment was made stating that although certain aspects may be newsworthy, it was not the case that the celebrity had given up all rights to their privacy. Germany, France and now the UK are recognising that the private sphere extends into the public domain; and see now the European Court of Human Rights ruling in Caroline of Hannover.  Potentially, then, spatial considerations could extend the private sphere - beyond the purely domestic. This could bring England closer towards a European approach which would offer some form of privacy even if the individual was in a public place.
Privacy protection would most likely be harmonised upwards with the precise line between privacy and freedom of expression still to be identified.  In response to a question posed, there was limited cross-fertilisation within English courts in drawing from other legal systems. 
· Dignity: How do we define the concept? How do we harmonise Subjective v Objective values for legal discourse? 
Charlotte Waelde commented upon a gradual European convergence arising from diginitarian aspects of protection and questioned whether it might be likely that economic ‘rights’ might necessarily follow.  Graeme Laurie went on to discuss debate in medical law focussing on a right to one’s body.  If economic rights should arise from dignitarian concerns then this suggested a positive entitlement.  

The conversation focussed on whether economic rights should flow from diginitarian aspects of personality rights.  Difficulties of attributing objective values to the concept of dignity were discussed, with one suggestion of damages being awarded symbolically (notably in celebrity cases).  The cost of defending a breach may cost more than that which could be returned.  Additionally, the idea of personal integrity and dignity was another case of blurred lines between the two.  

Discussion moved to the question of consent. In Quebec the idea of autonomy would suggest that no-one would be able to take a picture to which you did not consent.  In Germany, Würde, the word for dignity, embraces all aspects of autonomy and as such personality.  It incorporates both objective and subjective ideas.  Essentially, within German language and culture, dignity suggests that an individual has the right to choose. It was noted, however, that appeals to dignity can be both empowering and constraining and the non-specific use of the term could lead to legal uncertainty.   
· Public Interest:  For what use and for whose interests?  What of freedom of expression?  What of art?
What was required was a balancing of values between privacy and the public interest.  Again, exceptions such as those encountered in CCTV footage were cited, with the suggestion that people may use images falsely.  There was comment regarding the research undertaken by newspapers, in collaboration with lawyers, when identifying a story.  This resulted in ‘targets’ given a limited time to respond to, for example, a false claim.  Actions used in such cases in some jurisdictions included unjust enrichment and unfair competition.  It could be possible however, to make a distinction depending on the type of use being made.  Who gains from it?  Who are the powerholders?  Who are the victims? What interests are at stake?
In German law, diginitarian aspects operated in parallel to unjust enrichment.  If, for example, someone profited yet there was no harm done, that individual had enriched themselves inappropriately.  There may yet need a distinction as to whether someone was well known or not.  In France, this action could only be used as a last resort.  Discussion focussed then on the difference between portrait rights or right to privacy and whether these were the same thing.  In England an image is not considered to be part of the private sphere, however, this complicated matters if someone wished to remain anonymous.  Should non-famous and famous persons have the same rights and what threshold would apply for one to be considered famous?  Additionally factors to take into account were freedom of speech, as in the European Convention of Human Rights, and basic rights linked to personal information.  Within South Africa the idea of a truth should underlie the use of an image, so if an individual is reflected in an inappropriate light, potentially this would be a false portrayal.

Points for Discussion:
Graeme Laurie opened the discussion with the suggestion that the distinction of dignity and economic aspects as slightly crude.  Instead he suggested a focus which would justify the protection of personality, looking at ways in which this could be broken down rather than as a whole: which interests are at stake and why should they be protected?  The difficulties of trade in private lives, as evidenced by reality television shows, further blurred the division between the public and private spheres and perhaps demanded a special category.
Questions also arose as to the conceptual notions of dignity at an abstract level.  What of the connections between a right to privacy as held against a right to publicity?  For this perhaps a more comprehensive set of remedies would be required.  There was also a need for a definition of key terms.  
The question was then posed as to whether we should move to a property-based model.  The Statute of Anne, 1710, was referred to as the first copyright Act for new types of property that had a commercial basis.  In copyright the market leads to the value.  In the context of this type of model applied to personality rights, where does society benefit?  Intellectual property rights can also be viewed as a reaction to investment.  The protection of such investment would need careful balancing, particularly between the competing private and public interests.  Additionally, intellectual property is based on a reward scheme.  What is the ‘reward’ in personality right protection? Who has performed the labour? What would be the exceptions of a personality right?  If there was some form of commercial investment, such as in a database, then would a sui generis form of protection be required?  The group talked about the comparability of dignitarian aspects of personality rights as compared to moral rights found in copyright as that which cannot be given away.  Within a property rights model, there was a leaning towards an exclusive right, or a commodity that can be traded.
Perhaps personality pointed to a new right, something neutral that was different from a property right.  The Netherlands were cited as an example which had the concept of a ‘cashable’ personality, specifically to provide rights for the economic purposes of personality rights.  It was felt inappropriate to focus exclusively on economic rights inherent within personality, as these would offer a strictly utilitarian example.  There was discussion of some form of harmonisation, as found in design rights.

In taking this point one stage further, the group was asked to consider how far we are towards harmonisation, and whether we are far enough.  There was general agreement that harmonisation was a long way off. Dr Beverly-Smith made the point from his research that while they would have liked to say that the found more evidence of convergence, differences between systems were very significant and similarities often were only found at a high level of abstraction. 
The question was asked: what are the specific hurdles to closer integration? Are these: (a) conceptual, (b) issues of approach, and/or (c) the strengths of competing interests? Dr Beverly-Smith answered that he considered all three issues to be in play.

Closing Remarks:

Charlotte Waelde brought the meeting to a close with a few concluding remarks.  In particular she asked participants to consider ways in which personality rights could become barriers to trade.  She also urged caution in the use of terms, preferring neutral language, not loaded with familiar, or over-used terms.  As a way forward she suggested that outcomes from the meeting could be used to draft a set of principles which could then form the basis of recommendations to legislatures nationally, and potentially at a European level on how personality protection might be approached.    
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