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Legal Transplants















Examples



DMCA (Digital Millennium 

Copyright Act)Copyright Act)





UDRP (Uniform Dispute 

Resolution Policy)Resolution Policy)





Business Method Patents





Means of Transplants

• Harmonization

• Inducement

• Technical Assistance• Technical Assistance

• Seduction

• Extraterritorial Enforcement



Benefits of Transplants

• Free Riding

• Tested Laws

• Lessons• Lessons

• Preemptive Defense

• Harmonization



Drawbacks of Transplants

• Context Insensitivity

• Stifle Local Development

• Upset Local Traditions• Upset Local Traditions

• Reduce Opportunities for 

Experiments

• Import Problems from Abroad

• Ineffectiveness





First Consultation

Copyright Protection in the Copyright Protection in the 

Digital Environment



Legal Liability for Unauthorised 

Uploading and Downloading of 

Copyright Works



Protection of Copyright Works 

Transmitted to the Public via all Forms 

of Communication Technology



The Role of Online Service Providers in 

Relation to Combating Internet Piracy



Facilitating Copyright Owners to Take 

Civil Actions against Online 

Infringement





Statutory Damages for Copyright 

Infringement



Copyright Exemption for Temporary

Reproduction of Copyright Works



Criminal Enforcement









Rationales



Deterrence











Emperor Charles V (1544) — anyone 

who put a false mark of authenticity 

on Flemish tapestry would have his 

right hand chopped off

Charles IX of France (1564) — death 

penalty for counterfeiting



Retribution



Necessity



Effectiveness





Problems



Proportionality





Unfairness —

Selective EnforcementSelective Enforcement









Costly Side Effects









Incoherency —

Online v. Offline Treatment Online v. Offline Treatment 





Things to Remember



Copyright infringement is 

different from theft.different from theft.



It’s Immaterial!



The boundaries are elusive.



Exceptions and Limitations

• originality requirement

• idea-expression dichotomy

• durational limits• durational limits

• fair dealing

• exhaustion of rights

• parody defense

• de minimis use



There may not be harm.



People may not know

whether the upload is 

authorized.authorized.



Preliminary Proposals



Refrain from introducing new 

criminal liability pertaining to criminal liability pertaining to 

unauthorised downloading and peer-

to-peer (P2P) file-sharing activities.



Introducing new criminal liability for 

streaming as it relates to a new right streaming as it relates to a new right 

of public communication





New Developments



Media Shifting Exception





Album → Cassette → MP3



Australia

New Zealand

United KingdomUnited Kingdom

Hong Kong ???





October 24-25, 2008

Official Launch of Creative Official Launch of Creative 

Commons Hong Kong



How to Adapt the CC License to 

Local Conditions in Hong Kong?Local Conditions in Hong Kong?



Ported Licenses



Underlying Concepts



Free Culture



Free Iraq



The Public Domain



Goals



Media Concentration



Creative Voice



What Is the Digital Future of 

Hong Kong?Hong Kong?



To Conclude



When are legal transplants 

undesirable?undesirable?



Outdated Law



Contract-like Bargain



Interrelated System



Different Local Conditions



Paradigm Shift
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