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"[A]lccording to the news concerning the behavioural characteristics of the
followers of that religion of Jewish origin, the marijuana is not only used as a medicinal

herb, but also as a "meditative weed”.

It enables its user to achieve "an intense psychophysical state to contemplation
in prayer, in remembrance and belief that "the sacred weed" has grown at the tomb of
King Solomon, called the wise King, and thus it brings him $:,*%0&.,, as it is evident from

news texts which indicate the characteristics of that religion”.
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THE FORCE...
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Lower court had:

“neglected assessment of the circumstances of time, place and mode of

behaviour of the accused”.
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www.pikipimp.com

source: oringejellow @ flickr
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Headscarves
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Fereshta Ludin




Asked if she would use the headscarf for teaching, affirmed that she would.
Before such monumental revelation, apparent conflict between:

Her positive freedom of religion;

Her students’ negative freedom of religion;

The parents’ right to the upbringing of their children;

Her right to eligibility for public office independently of religious affiliation;

The supervision of education by the state (“state’s right of supervision”);

Members of public service’s relationship of service and loyalty to the state;
Principles of public service, which, in Baden-Wiuirttemberg, include

moderation and restraint.




Underlying and revolving all this:

A principle of equality, including equality between sexes, and the
arguable character of the headscarf as a symbol of oppression, cultural

disintegration, and subversive political statement;

The vertiginously increasing plurality of contemporary society;

A creed on neutrality of the state as an implicit principle of constitutional law.




The matter of neutrality had been faced before.

Federal Constitutional Court’s decision in the Crucifix Case.

Difference: the wearing of a headscarf by an individual in the exercise of her

own beliefs does not constitute an endorsement by the state.




The headscarf

“[...] is not [about] a piece of fabric but a person teaching in school [...]”
“[...] there is no way to determine the real meaning of the head scarf in

concrete cases but in conjunction with the person who wears it [...]”

“A head scarf is not the same as a Quran sura written across the class room

door. A state that tolerates the presence of various religious symbols in the

public service does not endorse any of these symbols. It just offers space for a

visible religious variety of its staff”.

Mathias Mahlmann, “Religious Tolerance, Pluralist Society and the Neutrality
of the State: The Federal Constitutional Court’s Decision in the Headscarf
Case” (2003) 04:11 German Law Journal 1099.




Ms Ludin had lost in all instances when the matter reached the Federal

Constitutional Court.

Constitutional Court found in favour of her, but opened the possibility that the

state (the Lander) enacted legislation to determine if and how the restriction to

her wearing the headscarf should be carried.

Main reasons:
Little evidence; abstract danger; non-consideration of her circumstances.
Tolerance, not endorsement; difference to the crucifix case.

Flavour of neutrality adopted in Germany.




“The ordinary courts based their decisions on a changed attitude to the state
requirement of neutrality in the Federal Republic of Germany. This strict
understanding of neutrality resulted in restricting the possibility of a civil
servant professing his religious beliefs at work.

Unlike a laicist state, the Federal Republic of Germany, by its constitution, was
open to religious activity even in schools, and in this way it pursued what is
known as a comprehensive, open and respectful neutrality.

School was not a refuge in which one could close one’s eyes to social plurality
and reality. On the contrary, the school’s duty to provide education meant
preparing adolescents for what they would encounter in society”.

BVerfG, 2 BvR 1436/02 of 09/24/2003, 18.







Reshaping neutrality:

“Neutrality is but a symbol of the instability of the differentiation of the societal
subsystems, which has to be continually reproduced as a process of
neutralisation. It therefore calls upon the state as the political system to set up
variable demarcations vis-a-vis other social systems, including religious
subsystems”.

Old conception: “the state may not “identify” itself with any particular faith”.

“[H]ardly of any significance” when we understand that a non-neutral state is
actually one “that puts the differentiation of the social subsystems in question”.

Karls-Heinz Ladeur and Ino Augsberg, “The Myth of the Neutral State: The
Relationship Between State and Religion in the Face of New
Challenges” (2007) 08:02 German Law Journal 143.




“The Fluidity of Neutrality”

Andrew Koppelman, “The Fluidity of Neutrality” (2004) 66 Review of Politics
633.




Reasonable Network Management



In the information environment too, the concern must be with pursuing a
dynamic understanding of, a reflective equilibrium between all the very

diversified conceptions of the good that inhabit such environment.

To the extent that doctrines of network neutrality are opaque, that they do not
allow for the individualized perception of these different conceptions, that they
stick to an unfettered end-to-end principle that does not balance the different
interests that need to and do coexist in the net, they will reflect a “kind” of

neutrality that is, ironically, blind to the very diversity it seeks to preserve.

There is a sensitive “ecology of games” out there which needs to be recognized.




FCC Policy Statement 05-151

To encourage broadband deployment and preserve and promote the open and
interconnected nature of the public Internet,

- consumers are entitled to access the 2"4%>Aternet content of their choice;

- consumers are entitled to run applications and use services of their choice,
subject to $:,*(,,-#*0%*2"4* (%0&.,8,($;

- consumers are entitled to connect their choice of legal devices that do not
"&8 the network;

- consumers are entitled to .08;,MMO( among network providers, application
and service providers, and content providers;

The principles we adopt are subject to reasonable network management.




IETF RFC 2026

The goals of the Internet Standards Process are:

o technical excellence;

o prior implementation and testing;

o clear, concise, and easily understood documentation;
o openness and fairness ; and

o timeliness.




source: lifeli_tixels @ flickr




The Internet is a network of people, and a network of values.




FCC Memorandum of Opinion and Order 08-183

(l

. To the extent that a provider argues that such highly questionable

conduct constitutes Oreasonable network management,O there must be a
tight fit between its chosen practices and a significant goal.

Accordingly, for Comcast’s practice to qualify as reasonable network

management, the company’s justification for its practice must clear a high
threshold. Its practice should further a critically important interest and be narrowly
or carefully tailored to serve that interest.”
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Dissenting Statement of Commissioner Robert M. McDowell

“l also hope we can agree that applications providers could do a better job of
designing software that works more efficiently on networks that were designed and
built sometimes decades ago.

[...]  am concerned that we are witnessing a deepening division between some

in the application industry and some network operators. Both sectors are
indispensable to our burgeoning Internet economy. History teaches us that we are
all better off if we reject the rhetoric of the extremes on both sides and resolve
technological disputes through collaboration and negotiation.

[...] So today, for the first time in Internet history, we say “goodbye” to the era of
collaboration that served the Internet community and consumers so well for so
long [...]".




All We Need is “Love”



Neutrality

“[T]he doctrine of neutrality is a doctrine of restraint for it
advocates neutrality between valid and invalid ideals of the good.

It does not demand that the government shall avoid promoting
unacceptable ideals.

Rather, it commands the government to make sure that its

actions do not help acceptable ideals more than unacceptable
ones, to see to it that its actions will not hinder the cause of false
ideals more than they do that of true ones”.

Joseph Raz, The Morality of Freedom




Political Restraint

“Principles of restraint restrict the pursuit of valuable goals, they
exclude action for valid, sound reasons for action, or they enjoin
the government to preserve a state of affairs which there are good
reasons to change”.

Joseph Raz, The Morality of Freedom




Perfectionism

“Political action should be concerned with providing individuals
with the means by which they can develop, which enable them to
choose and attempt to realize their own conception of the good.

But there is nothing here which speaks for neutrality. For it is the

goal of all political action to enable individuals to pursue valid
conceptions of the good and to discourage evil or empty ones”.

Joseph Raz, The Morality of Freedom




Liberals and Libertarians

Libertarians (Nozick) and Egalitarian Liberals (Rawls).

- Importance of autonomy;

- Exclusion of conceptions of the good life as a legitimate matter
for state action;

- Rawls: veil of ignorance;
- Nozick: “independent reasons”.




Independent Reasons

“[N]ot every enforcement of a prohibition which differentially
benefits people makes the state non-neutral”

There would be “independent reason for prohibiting rape. That a
prohibition thus independently justifiable works out to affect
different people differently is no reason to condemn it as non-
neutral, provided it was instituted or continues for (something like)
the reasons which justify it. . . similarly with the prohibitions and
enforcements of the minimal state".

Robert Nozick, Anarchy, State and Utopia




Knowledge in Rawls

Othe principles of justice do not permit
subsidizing universities and institutes, or opera and
the theatre, on the grounds that these institutions
are intrinsically valuable, and that those who
engage in them are to be supported even at some
significant expense to others who do not receive
compensating benefitsO.

John Rawls, A Theory of Justice




Finnis on Rawls

OFor the sake of a OdemocraticO impartialit
between differing conceptions of human good,
Rawls Insists that, in selecting principles of justice,
one must treat as primary goods only liberty,
opportunity, wealth, and self-respect, and that one
must not attribute intrinsic value to such basic
forms of good as truth, or play, or art, or
friendship O

John Finnis, Natural Law and Natural Rights




Contract Law

“regardless of one’s view concerning the scope of the state’s
responsibility to its citizens in general, it remains true that the
#$"$,N#* '(,/'$"12,* '(/02/,8,($* '(* "(-* ,0,.%3* O(* .0($&".$>"2
"M/ SH*"& F#>.)* 8. (* 8" (H* A S A 10>(-* $0* 1, 2%, &P
&M #E (- (-,&*0%:,&# , or at any rate help certain parties and
not help others, with the option of not helping nor hindering non-
existent. The reason for this is simple. <O($&".$>"2* ".M/'$H* '#
S&H> - A (* " %&"8,40&5* 4:' . '#* 2"&T,2H* .&,"$,-)* "(-* $:F
10>(-"&' #*0%*4:" .. *"&,*2"&7,2H*-,P(,-)*1H*$: , *#$"3,

Dori Kimel, “Neutrality, Autonomy, and Freedom of Contract” (2001) 21:3 Oxford
Journal of Legal Studies at 473; 480.




Constitutional Law

“[c]onstitutional politics has been confused and corrupted by a
pretense that judges ... could use politically neutral strategies of
constitutional interpretation. ... Q%* '#* (0* #>&;&'#,)* 0&* 0.."#'0(* %!
&'-'.>2,*0&*#>#;".'0()*$."$*"*.0(#MI>MO("2*$:,0&H*&,G,. $#*"*80&
#3"'(.,K*Q$*40>2-*1,*"(*0.."#'0(*%0&* #>&;&'#,*R*"(-*&'-'.>2,*R*
-'-*(0% ”.

Ronald Dworkin, Fredoom’s Law: The Moral Reading of the American
Constitution (Oxford: Oxford University Press, 1996) at 37




Law, Love, and Computers

My intellectual and personal life has been concerned with trying to escape the
net of rules But [...] that attempt can lead to disaster. The trick is to take a
practically reasonable attitude to rules, to be able to step in and out of the law
without throwing it away.

- Traffic: Italy v Germany
- Copyleft; Wikipedia?
- Reasonable Network Management?

Zenon Bankowski, “Law, Love, and Computers” (2006) 1 Edinburgh Law Review 25.




Web of Conviction / Reflective Equilibrium

“[PJolitical concepts are concepts of value, and [...] political philosophers should aim to
show, for each of them, more precisely where its value lies. [...] [S]ince political values are
integrated rather than detached, this project must find the place of each value in a larger and
mutually supporting web of conviction that displays supporting connections among moral and
political values generally and then places these in the still larger context of ethics”.

“My recommendation is similar to Rawls’ method of reflective equilibrium, which aims to
bring our intuitions and theories about justice into line with one another. The difference with
Rawls’ methodology is more striking than the similarities, however, because the equilibrium |
believe philosophy must seek is not limited, as his is, to the constitutional essentials of politics,

but embraces what he calls a ‘comprehensive’ theory that includes personal morality and ethics
as well”.

Ronald Dworkin, “Hart’s Postscript and the Character of Political Philosophy” (2004) 24 (1)
Oxford Journal of Legal Studies.




Legality
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THE FORCE...




source: wasta @ flickr







You hame It.




It IS NOT a neutral venture.
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