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“Creative property owners must 

be accorded the same rights and 

protection resident in all 

other property owners in the other property owners in the 

nation”



“property”

Intellectual Property is 

a relatively new term!

Prager, F.D., 'The Early 

Growth and Influence of Growth and Influence of 

Intellectual Property' 

34(2) Journal of the 

Patent Office Society

106 (1952).



Statutes:

Copyright, Designs and Patents 

Act 1988 s1Act 1988 s1

Patents Act 1977 s30

Trade Marks Act 1994 s22



Hughes, J., ‘The Philosophy of Intellectual 

Property’, 77 Georgetown Law Review 287 (1988-1989)









“Those great men, those favoured mortals, 
those sublime spirits, who share of that 
ray of divinity which we call genius, are 
intrusted by providence with the delegated 
power of imparting to their fellow 
creatures that instruction which heaven 
meant for universal benefit; that they 
must not be niggards to the world, or 
hoard up for themselves the common stock. 
We know what was the punishment of him who 
hid his talent, and providence has taken hid his talent, and providence has taken 
care that there shall not be wanting the 
noblest motives and incentives for men of 
genius to communicate to the world those 
truths and discoveries which are nothing 
if uncommunicated. Knowledge has no value 
or use for the solitary owner: to be 
enjoyed it must be communicated. Scire 
tuum nihil est, nisi te saire, boc sciat 
alter [Your knowledge is nothing when no 
one else knows you know it]”





“Let us suppose that the Mind to be, as we 
say, white Paper, void of all Characters, 
without any Ideas; How comes it to be 
furnished? Whence comes it by that vast 
store, which the busy and boundless Fancy 
of Man has painted on it, with an almost 
endless variety? Whence has it all the endless variety? Whence has it all the 
materials Reason and Knowledge? To this I 
answer, in one word, From Experience: In 
that, all our Knowledge is founded; and 
from that it ultimately derives it self.”

Locke, An Essay Concerning Human 
understanding, Book II, Chapter 1 at §2.



“Reading is for the improvement of 

the understanding. The improvement 

of the understanding is for two 

ends: first, for our own increase of 

knowledge; secondly, to enable us to knowledge; secondly, to enable us to 

deliver and make out that knowledge 

to others.”

Locke, J., Some thoughts on reading 

and study for a gentleman (a letter)



Napster

“.. the district court concluded that 
Napster harms the market in ‘at 
least’ two ways: it reduces audio CD 
sales among college students and it 
‘raises barriers to plaintiffs' 
entry into the market for the 
digital downloading of music’. The 
district court relied on evidence district court relied on evidence 
plaintiffs submitted to show that 
Napster use harms the market for 
their copyrighted musical 
compositions and sound recordings.”

A&M Records, Inc. v Napster, Inc 239 
F.3d 1004 (9th Cir., 2001) at 1016



Grokster

“MGM's evidence gives reason to 
think that the vast majority of 
users' downloads are acts of 
infringement, and because well over 
100 million copies of the software 
in question are known to have been 
downloaded, and billions of files 
are shared across the FastTrack and are shared across the FastTrack and 
Gnutella networks each month, the 
probable scope of copyright 
infringement is staggering”

Metro-Golden-Meyer Studios, Inc v 
Grokster, Ltd. 125 S.Ct. 2764 at 
2772



Reimerdes:

“Discussions among the studios with the 

goal of organizing a unified response to 

the piracy threat began in earnest in late 

1995 or early 1996. They eventually came 

to include representatives of the consumer 

electronics and computer industries, as 

well as interested members of the public, 

and focused on both legislative proposals 

and technological solutions. In 1996, and technological solutions. In 1996, 

Matsushita Electric Industrial Co 

(``MEI'') and Toshiba Corp., presented -

and the studios adopted - CSS” 

Universal City Studios, Inc. v Reimerdes

82 F.Supp.2d 211 (S.D.N.Y. 2000) at 309



A different approach?



Sega v Accolade

“Accolade used a two-step process to render its 
video games compatible with the Genesis console. 
First, it “reverse engineered” Sega’s video game 
programs in order to discover the requirements for 
compatibility with the Genesis console. As part of compatibility with the Genesis console. As part of 
the reverse engineering process, Accolade 
transformed the machine-readable object code 
contained in commercially available copies of 
Sega’s game cartridges into human-readable source 
code using a process called “disassembly” or 
“decompilation”.”

Sega v Accolade, 977 F.2d 1510 (9th Cir. 1992) at 
1514



Why a different approach?Why a different approach?



Statutory amendments?

Wider reforms?



1) The “property” in 

“intellectual property” was not 

a given

2) Perhaps a different approach 

would be desirable?


